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Traditionally, cities have had the power and ability to
control, more or less, the manner and method of growth
and planning within their borders. In many states, including California, a mandate requiring that is codified.
The central nature of the planning process to the idea
of self-determination of a municipality is enshrined in
most states’ legal processes.
For example, the University of California’s Continuing Education of the Bar treatise on Land Use summarizes very well how critical the planning process is to
municipal governments and the relative importance of
general and specific plans:

The general plan is at the top of a city or county’s
land-use regulation hierarchy … It has been referred to as the ‘constitution for future development’ … Each city and county is required to adopt
a comprehensive, long-term general plan under
Government Code Section 65300 … Although
the general plan sets forth the long range planning
vision of a city or county, the plan is intended to
periodically updated by amendment and to evolve
based on development proposals.1
Specific plans are a step in importance, as well as
mandate, below general plans. Planners and governmen-
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tal agencies give, though, broad discretion to planning
agencies as to how specific they need them need to be
and how flexible they have to be:

food restaurants. He tried to get the City interested
in central planning, raising the standards of what
was built and aesthetics, but got ‘no takers.’

As their name suggests, specific plans are generally more detailed than general plans, and commonly
cover only certain areas of a community … The
specific plan statutes are flexible, allowing public
agencies to create standards for the development of
a wide range of projects and solutions to any type
of land-use issues … Specific plans may be very
general, setting forth only broad policy concepts
and general information, or they may be extremely
detailed … Specific plans may cover areas as large
as or larger than the 2,800 acres covered in the Ahmanson Ranch specific plan in Ventura County, or
they may cover areas as small as a single acre.2

In the sixties, Walt had another idea: he could not
build a master-planned resort in Anaheim, because
he did not own enough of the land—he then wound
up with Orlando, FL, where he bought out all of
the land.
Anaheim had come to be badly ‘blighted’ by the
eighties; he met with the City and jointly came up
with a comprehensive master plan—a ‘world class
resort’—up to that time, guests would stay only for
one day—a limited amount of sales tax was generated.
The result of the meetings was the creation of the
Anaheim Resort’s specific plan; it’s a 2.2 square
miles area, less than five percent of the land mass
of Anaheim, which comprises fifty-four square
miles.

Against this regulatory backdrop, Disney and the
City of Anaheim are engaged in a knock-down, drag-out
battle over a very small piece of real estate; 2.2 acres
located not far from Disneyland and on the edge of a
region that was the subject of a specific plan by the City
in 1992-1994. Disney wants it to remain for hotels and
resort-related use; the developer that wants to buy it
wants to build low-income housing and residential units
on the site, an existing, dilapidated mobile-home park.
Disney had previously won the battle at the City Council
level. In a series of events marked as much by the polarity of the parties as the polarity of the decision making,
Disney then lost the battle with the restoration of one of
the members to the voting panel. Both sides have now
gathered signatures on petitions for referenda and initiatives to hit the ballot.

The entire area was designated as resort—no residential; the plan reflected the fact that the residential use was not compatible with resort or retail.
The area and its improvement was created with a
combination of public and private monies; Interstate 5 was widened and re-aligned; there were
changes and modifications to the on and off ramps,
a common color scheme and a deliberate effort to
bring signage down to the street level.
This has been a huge success to the City of Anaheim; the businesses now generate fifty-four percent of the City’s revenue; hotel taxes have more
than doubled.3
There is a sub-text though, that underlies this whole
fight; the residents of Anaheim resent the depth and
extent of Disney’s influence over what they believe are
purely municipal land-use decisions. Disney sees it differently; for them, it goes to the heart of a very large
economic investment they made in the 1980s:

The City has, however, once again reversed course,
at Disney’s request. On Tuesday, August 21st, 2007, it
authorized a special election in June of 2008 on the state
primary ballot, asking the voters to block the housing
project. The decision will prove a costly one for the
City; the cost of the placing of the initiative on the ballot
is estimated to be $250,000.00. Disney wants the zoning
locked; they want it only to be modifiable by a vote of
the plebiscite. The developer, Sun Cal, in a competing
initiative that has not yet been certified for placement
on the ballot, wants the zoning permanently modified by
initiative to permit residential uses, no matter what the
Planning Commission or City Council determine.
There does not seem to be a lot of dispute about what
the genesis of the specific plan was or what its goals were.
Disney’s spokesperson, Rob Doughty, in an August 8,
2007, personal interview, summarized the history:

Funding the transformation of the Anaheim Resort
District took some creativity. ‘Disney lent its corporate balance sheet to make a $545,000,000.00
(with interest) municipal bond issue more credit
worthy’, explains Timur Galen, ‘which allowed all
the improvements to be packaged together, including the convention center. In an indirect way, we
are partners in the expansion of the convention
center, just as the City is supporting our expansion
through its infrastructure improvements.’

Disneyland started out as ‘Walt’s vision’; in 1955,
people didn’t understand it. He bought as much
land as he could afford; others built motels and fast

The Disney-backed municipal bonds were issued
in the fall of 1997 and oversubscribed six or seven
times. Of the $545,000,000.00, $305,000,000.00


was used for landscape, transportation and infrastructure improvements. The convention center expansion received $150,000,000.00, and
$90,000,000.00 was used to construct the new
10,000-car parking facility.

The 1994 resort plan negotiated between the City
of Anaheim and Disney is now antiquated and
woefully inadequate. Its only recognition of the
housing and over crowding issue was an agreement by Disney to provide 500 affordable housing units to Anaheim, which has never been done.
The plan will eventually eliminate the work force
housing that currently exists (thousands of rental
units) with no plans to replace them … It is time to
renegotiate. We must forge a new partnership for
growth in the resort, one that addresses the needs
of everyone who lives or works in this community
and assures that our quality of life is improved—
not diminished—by continued, necessary growth
in the resort industry.6
Not surprisingly, Disney sees it in essentially economic terms. Their Chief Executive Officer, Robert Iger,
gave a press conference on May 21, 2007, and responding to a question from a columnist, Iger began his statement:

To help pay back the bonds and to pay for the improvements without increasing Anaheim’s residential property taxes or dipping into its general fund,
the City increased its transient occupancy tax from
thirteen percent to fifteen percent. Local transportation sales tax dollars, along with some Federal
and State money, are paying for the I-5 improvements in Anaheim, CA, including the improved access to Disneyland.4
Now the picture becomes a little clearer, and Disney’s
representative can add to it:
Disney guaranteed a portion of those revenue
bonds; they’ve made an investment in the City—
they have a vested interest in protecting it.5
The fight itself is cast in an emotional light; proponents of the applicant’s attempt to get a building permit
and cause a change in the specific plan point to the lack
of affordable housing within the City. They also point
out that the very workers that contribute to the entertainment of the guests are the ones that cannot find a place
to live. One of the City Council members expressed it
clearly:

Disney is probably the best neighbor that Anaheim
has ever had. Disneyland and our properties occupy
about five percent of the land in Anaheim, but we
deliver fifty percent of the revenue, thanks to taxes,
to the City and with that has created, or should I say
help to create, with the City, some excellent public
services, starting with the police department and the

The Anaheim Resort’s tremendous growth has had
unanticipated consequences for our community.
The lack of nearby housing opportunities for resort workers causes over crowding in our neighborhoods, a tremendous lack of parking, and puts
too much traffic on our streets. Sadly, some resort
industry employees have no choice but to live, dayto-day, in motels that were meant to serve visitors
and many more families double and triple up in
apartments just to make ends meet.
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Anaheim does not have a hotel crisis. It has a housing crisis. The hiring of tens of thousands of resort
employees, most of whom are low-wage earners,
has caused an environmental impact that must be
mitigated. The stark realty of Anaheim’s housing
needs was presented in the 2005 workshop showing an existing need for 27,600 affordable housing
rentals. These housing units are prohibited in the
resort area, where the majority of need is created;
which of our neighborhoods will step up and volunteer to place it in their community? Unless viable housing alternatives are proposed, resort area
housing should not be banned.
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fire department and the like … In addition to that
we’re the largest employer in this region. We have
created a tremendous number of jobs … We believe
that there should be affordable housing in this area,
that it’s an effort that should be a partnership between
the local government and a number of businesses …
But we don’t believe that the property that’s being
talked about is property that should be developed
for housing. We just don’t believe it’s what’s called
recreation or business-friendly, nor would it throw
off as much in taxes as the businesses that could go
into that place.7
Many of the residents see themselves as “throwing off
the yoke” of the micro-management and dominance that
Disney has enjoyed over City land-use decisions. Disney
sees it as essentially self-preservation economically as
well as economic survival for the City. The entire matter
is now headed into both litigation and to the electoral
process. While the litigation is an important aspect of
the dispute, the effect on the electoral process and its
availability is the focus of this article.
The use of initiatives or referenda to modify or nullify
a land-use decision made by a municipality is not new,
especially in California. The codified authority to do it
has existed and been tested with litigation going back
to the 1976 case of Associated Home Builders of the
Greater East Bay, Inc. v. City of Livermore8 (“despite
earlier court decisions to the contrary, courts have determined that zoning can be accomplished by initiative in
general law cities”).9
Initiatives are generally defined as the proposal to enact a law independently of the legislature and to enact
it at the polls. California law founds that authority in
Election Code, Section 9100 through Section 9126, for
counties, and Election Code, Section 9200 through Section 9226 for cities.
Zoning referenda are a little different; the referenda
powers embody the constitutional right of the electorate
to approve or reject any act or measure that has already
been passed by the legislature. That has been extended
to cities, too, at least in California. 10
The right to a referendum to approve or reject an act
or measure has been tested by litigation and found valid
in California, commencing with the 1960 case of Crestview Cemetery Association v. Dieden.11 Referenda are
explicitly available to attack a zoning ordinance, too.12
The big issue in whether a referendum can legally
challenge an act is whether that act is legislative rather
than administrative. Under California law a re-zoning is
a legislative act, but variances and conditional use permits are administrative matters, even if the local legislative body hears applications for them.13

One of the issues that seems to arise quite frequently
in the initiative process is whether the initiative attacks
such a small parcel as to constitute “spot zoning.” Spot
zoning refers to instances when “a small parcel is restricted and given less rights than the surrounding property.”14
Federal Courts, applying Washington state law, are
essentially in accord:
Buckles contend[s] that they do not seek to expand
the substantive due process clause, but to apply the
law on ‘spot zoning’. A change in the label will
not change the result. A spot zoning claim—that
an individual piece of property was singled out for
zoning incompatible with neighboring property—
is variously characterized as a substantive due process violation, a taking, or even an equal protection
violation. Spot zoning does not neatly fit into one
category …
Washington courts have recognized the claim of
‘spot zoning’ and define it as follows:
Spot zoning has come to mean arbitrary and unreasonable zoning action by which a small area
is singled out of a larger area or district and specially zoned for a use classification totally different from and inconsistent with the classification of surrounding land, and not in accordance
with the comprehensive plan. Spot zoning is a
zoning for private gain designed to favor or benefit a particular individual or a group and not the
welfare of the community as a whole.15
The 1980 California Supreme Court case, Arnel v.
City of Costa Mesa, was the seminal case on using the
initiative process to circumvent a zoning or land-use decision. The Arnel case, both on its facts and in its statement of the law, reaffirmed California’s both persistent
and vigorous defense of citizens’ rights to bring initiative or referenda if they do not like a land-use decision:
The factual setting of the present case illustrates
the problems courts will face if we abandon past
precedent and attempted to devise a new test distinguishing legislative and adjudicative decisions.
The Court of Appeal, for example, found here
that the instant initiative was an adjudicative act
because it re-zoned ‘a relatively small’ parcel of
land. It is not, however, self evident that sixty-eight
acres is a ‘relatively small’ parcel; some cities
have entire zoning classifications which comprise
less than sixty-eight acres. The size of the parcel,
moreover, has very little relationship to the theoretical basis of the Court of Appeal holding—the
distinction between the making of land-use policy,
a legislative act, and the asserted adjudicatory act


of applying established policy. The re-zoning of a
‘relatively small’ parcel, especially when done by
initiative, may well signify a fundamental change
in city land-use policy.

hotel rooms; [B] That hotel uses comprise at least
half of the site density; [C] That residential uses
on the site be fully integrated into the hotel and
its operation; and [D] That, adjacent to the public
rights-of-way, residential uses be permitted only
if they are at least two stories or twenty-five fee
about ground level.18
Amendment No. 8, the one that Sun Cal is now proposing, however, involved solely residential use, and
that’s what’s drawing Disney’s ire and that of quite a few
businesses in the area.
Interestingly, not all of the country follows California’s warmth and affinity to the initiative process when
it’s applied to overturn or modify legislative acts of a
zoning body. As the American Law Reports put it:

Plaintiffs alternatively urged that the present initiative is adjudicatory because it assertedly affects only
three land owners. But this is a very myopic view of
the matter; the proposed construction of housing for
thousands of people affects the prospective tenants,
that housing market, the residents living nearby, and
the future care of the community. The number of
land owners whose property is actually re-zoned is
as unsuitable a test as the size of the property rezoned. Yet, without some test which distinguishes
legislative from adjudicative acts with clarity and
reasonable certainty, municipal governments and
voters will lack adequate guidance in enacting and
evaluating land-use decisions.

In the following cases wherein provisions for the
initiative were set out in a state constitution and/or
a state statute, and the power to zone was delegated
to municipalities in such state by a separate zoning
enabling act or similar statute, the courts concluded that such latter enactment, dealing specially and
specifically with zoning and setting up the detailed
procedures to be followed and complied with by a
municipal legislative body prior to its adoption or
passage of any zoning legislation, was intended to
be controlling, and that as a consequence the initiative process could not be employed to secure the
enactment of a zoning ordinance or an amendment
thereto.19 (Emphasis added)
So, with this conflict and background in mind, how
do the facts of the current Disney/Sun Cal dispute stack
up? Sun Cal is proposing a use that is completely outside of the current zoning; most likely sufficient legislative history exists to show that both Disney and the City
of Anaheim’s intent was to either completely preclude
residential zoning or, at the very least, insist that it be
fully integrated into a hotel/resort type of pre-existing
use. As such, the City will probably be within its rights if
it upholds the Planning Commission’s January 22, 2007,
rejection of the plan. The knottier and more interesting
problem, though, is whether, if the City elects to overturn the Planning Commission’s denial, either an initiative or referenda challenge will be held valid. Interesting facts have come out that, from a political standpoint,
may affect the decision.
First, one of the City Council’s voting members, Lucille Kring, was originally required to remove herself
from deciding the point after complaints from one of the
Disney supporters because, as the local newspaper, the
Orange County Register put it:

In summary, past California land-use cases have
established generic classifications, viewing zoning
ordinances as a legislative act and other decisions,
such as variances and subdivision map approvals, as adjudicative. This method of classifying
land-use decisions enjoys the obvious advantage
of economy; the municipality, the proponents of a
proposed measure, and the opponents of the measure can readily determine if notice, hearings, and
findings are required, what form of judicial review
is appropriate, and whether the measure can be enacted by initiative or overturned by referenda.
To depart from past precedent and embark upon
case by case determination, on the other hand,
would incur substantial administrative costs. Such
a rule would expose the municipality to the uncertainty of whether a proposed measure would be held
to be legislative or adjudicative: it would entail costs
to the litigants, and it would burden the courts with
resolution of these issues.16 (emphasis added)
In this framework, the Disney case looks more interesting. The proponents of the primary proposed initiative, Disney and its supporters, are dealing with the
2.2 acre parcel of land, quite small. The applicant, Sun
Cal Communities, is attempting to obtain a specific plan
amendment (“Amendment No. 8”) that will, in essence,
permit wholly-residential uses on the project site.17
Disney’s complaint against the City and Sun Cal is
relatively simple; the specific plan area allows only resort uses; Sun Cal had previously tried to, and had successfully amended the specific plan:
To require the following: [A] That residential uses
be permitted only in conjunction with development
of a full-service hotel having at least three hundred

At the last minute Tuesday, Councilwoman Lucille
Kring learned that she had to abstain because of


a conflict of interest. Kring has a lease to open a
wine bar in the nearby Garden Walk mall which
is under construction in the resort. In the case of
council tie, the City must revert to the decision of
a lower panel. The Planning Commission rejected
the plan last month, so that vote is sticking as the
final decision.20
Subsequently, Councilwoman Kring found out from
the California Fair Political Practices Commission that
she did not have to be removed because of the conflict.
That issue came up because Anaheim City Attorney, Jack
White, asked the Fair Political Practices Commission to
advise him on whether she could vote on the project.
Their letter to attorney White clarified and resolved the
dispute, but probably not to Disney’s liking:

City Council held a de novo public hearing regarding the matter. Shortly before the hearing, council
member Kring was made aware of Crabb’s advice
letter No. A-00-66 issued by the Commission on
March 30, 2001. Based on the contents of the
Crabb letter, and due to the limited time available
to review the issues raised by the letter, prior to the
commencement of the scheduled public hearing
including, but not limited to, determining the materiality of any financial effect the project decision
could have upon any of council member Kring’s
economic interests, council member Kring, following consultation with the City Attorney, declared
a potential conflict of interest and refrained from
participating in the project decision.21
Kring turned out not to have a conflict, and the letter
got to the point as to why:

In our telephone discussion on March 16, 2007,
you clarify that Council member Kring does not
have an option to lease the property where she
is considering locating the wine bar and that no
consideration has changed hands relating to this
property. You also sent, via facsimile, a copy of the
document you described above as the non-binding
letter of intent. The last paragraph of that document provides, in part:

Council member Kring and her husband currently
intend to open a wine bar in the proposed Garden
Walk location. They may seek additional investors
in the business and the financial and capital structure of the business has yet to be determined. The
proposed wine bar would require a license from
the Alcoholic Beverage Control Board and, if approved, it is anticipated that the wine bar would sell
wine by the glass and bottle, wine and gourmet gift
baskets, food items, and other accessory items as
yet to be determined. A portion of the 2,000 square
feet of space would be available for meeting and
catered events for small groups … On January 22,
2007, the Anaheim Planning Commission held a
public hearing concerning the project decision and,
as a result, approve the addendum to the mitigated
negative declaration but denied the general plan
amendment and amendment to the Anaheim Resort’s specific plan amendment and Anaheim residential overlay relating to the Sun Cal property.

A public official has a financial interest in a decision within the meaning of Section 87103 if it is
reasonably foreseeable that the decision will have a
material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on anyone of
five enumerated economic interests, including: …
an economic interest in real property in which he or
she has a direct or indirect interest of $2,000.00 or
more … Section 82033 defines real property as ‘…
any leasehold, beneficial or ownership interest or an
option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or
beneficially by the public official …’ Accordingly, if
council member Kring has an option to lease property in the Garden Walk, and that option is valued
at $2,000.00 or more, she has an economic interest
in real property. However, you have indicated that
council member [Kring] does not have an option
on the property, but rather has signed a non-binding
letter of intent to enter into an agreement, and that
no consideration has been paid, or promised, by her
pursuant to any agreement to lease the property …
Under the facts presented, council member Kring is
not currently operating, nor does she have any investment in or hold any position with, the wine bar.
At this point, the wine bar exists only in thought as
a potential future enterprise. Accordingly, under the
facts presented, council member Kring does not have
an economic interest in the business entity …22
Not surprisingly, on April 26, 2007, Council member
Kring voted against Disney:

On February 13, 2007, following a request for review of the Planning Commission decision, the

Anaheim: Disney protested for months, slapped
a lawsuit against the City and unleashed a ballot

This proposal does not constitute an offer to
lease the premises. No legal obligation or warranties and/or representations are being created
by this letter or any other written or oral communications until an agreement, if any, is signed
by both landlord and tenant.



initiative to strip the City Council’s power over development.

A Disney spokesman declined to comment. The
Disney funded group is behind two groups ballot measures opposing developer Sun Cal’s housing plan … The Disney-baked group, Save Our
Anaheim Resort, is pushing for a referendum that
would overturn the Council’s zoning vote and an
initiative to require voter approval of housing in
the resort. SOAR collected enough signatures for
the referendum. Tuesday; the Council is expected
to set an election date. It’s unclear if the Council
would support the Sun Cal - backed measure.

None of that stopped the City Council from voting early Wednesday, 3-2, to approve a residential
zoning plan that the county’s largest employer so
aggressively fought. Some of the sixty speakers
who testified at the public hearing talked about the
need for 225 affordable apartments that the development would include. But two council members,
Bob Hernandez and Lucille Kring, backed the
matter mainly as a property-rights issue.

Councilwoman Lori Galloway backs the initiative,
Mayor Curt Pringle opposes it, and Councilwoman
Lucille Kring said she was undecided. The other
two council members could not be reached for
comment Wednesday.

Kring was the swing vote. The Council chose to
reconsider the zoning change after deadlocking in
February. Kring abstained at the time because of a
possible conflict of interest, but State cleared her
to vote.

‘They want to retaliate against Disney, and it’s just
absurd,’ said Pringle, who opposes resort housing. Kring, who voted for residential zoning, said
Wednesday, that she had yet to see the initiative
wording, but she generally opposes ballot measures. Galloway, who supports resort housing, said
‘If owners want to make a decision on projects in
the resort area, they absolutely should include Disney.’ A source statement said that both initiatives
include Disney properties … Disney and resort
business leaders are fighting the housing plan because they say tourism businesses, including hotels, generate the bulk of the City’s revenue. Housing advocates back Sun Cal’s development because
it includes about 225 affordable-housing units.

Kring was swayed by a City-Commission report
indicating that hotels won’t be needed on the site
for up to fifty-five years, so she supported zoning
that could bring in a project sooner to replace older mobile home parks … Mayor Curt Pringle and
Councilman Harry Sidhu said they believe new
housing belongs away from the resort. Pringle said
the City was breaking its promise with Disney and
resort businesses to reserve the area for tourism
uses as outlined in a 1994 long-term plan.23
And so we are now left with a highly volatile and
fluid situation; the major corporate powerhouse in the
town wants to control land-use decisions and a vocal
citizens group, expressing frustration with what they see
as the dominance of that corporate power house, wants
to weaken it.
Both sides have turned to the initiative process, too.
On July 11th, the latest round in this series of initiatives/
referenda battles was announced:

‘A developer seeking to build 1,500 high density
residential units within the resort district is proposing an initiative that would dismantle Anaheim’s
most important economic engine’, the SOAR
statement says.24 (Emphasis added.)
In a funny way, though, local control of the land-use
decision is going to be preserved, but perhaps not by the
people that were elected to make that decision. Whether
the voters who elected them have the patience, the diligence and the reflection to carefully examine all of the
sides of this issue and make an informed decision is a
result that may strongly influence land-use decisions, not
only in California, but nationwide, in the future. Disney
is the catalyst, but the evolution of the initiative and the
referenda process is the real cause. The soap opera that is
surrounding the political process in Anaheim is really a
microcosm for the country; is a “company town” rebelling against its employer or is this a matter of economic
survival for a town now grown dependent on healthy revenue from a nonpolluting employer that has partnered with
the citizenry to create a better place to live?

A developer-backed group is pushing for a ballot
initiative to fight back at a Disney-lead coalition
that is trying to halt the developer’s housing plan.
The initiative would require voter approval of any
project on 52.9 acres of Disney property, mostly
a strawberry field, near the site, of Sun Cal’s proposed residential complex, the group announced
Wednesday. The pro-housing group plans to ask
the City Council to put the item on the ballot, a
way to avoid collecting signatures. ‘It should go
on the ballot for everybody, not just the small guy’
said Diane Singer, chairwoman of the Coalition to
Protect and Defend Anaheim. ‘Its just about making it even, leveling it all out. Everybody plays by
the same rules.’


The issues at stake here are more complex in some
respects than the current controversy surrounding the
behemoth Wal-Mart and its invasion into small towns
and subsequent damage and evisceration of small-town
economies. There, Wal-Mart is accused of unilaterally
ruining a local economy. Here, Disney has partnered

with the City to create an aesthetic and use that it determines will assist it in raising the most revenue, thereby
benefiting both it and the City. Whether that aim remains one that the City’s residents want to continue to
pursue is the real issue that will be decided ultimately
at the polls.25
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