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Thereisno question that we now livein an eraof steadily
accelerating technological progress and advances. The
ease of communication that people now enjoy is, for
many, accepted almost without any thought of how and
in what manner that communication is delivered. The
proliferation of wireless devices to ease the daily lives
of not only working men and women, but teenagers and
others, is now being taken for granted by everyone us-
ing them; and a steady clamor exists for more and better
devices, upgraded service and, in general, easier and
greater access to each other.

With almost everyone using these devices and facili-
ties (and they now go far beyond the simple cell tele-
phone to Blackberry devices, personal digital assistants
and even the ability to transmit photographswirelessly),
isthefact that agiant infrastructure is necessary to make
al of this happen. If the necessary antennae, power
sources, towers, cabling and wiring, and all the other
ancillary equipment needed to transmit and receive sig-
nals do not exist, then none of the devices will work.

It is precisely this point that the proliferation of de-
vices has accel erated; the expansion and growth of all of
the infrastructure, and the corresponding looming prob-
lems for municipalities and residents alike. To use all of
these devices, asystem hasto bein place, and to operate
that system, the equipment hasto belocated somewhere,
0N someone’s property, in someone’'s view, occluding
someone’slight, and, perhaps, generating agreat deal of
radio frequency emissions that conceivably could harm
people closetoit.

When these issues arise, interestingly, the Ninth Cir-
cuit Court of Appeals saw what would happen:

This case marks yet another episode in the ongo-
ing struggle between federal regulatory power and
local administrative prerogatives—the kind of po-
litical collision that our federal system seems to
invite with inescapable regularity. And as most of -
ten happensin such cases, the courts are summoned
to re-strike the balance of power between the na-
tional and the local .
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The framework for deciding where, how and to what
extent these facilities are built is a problem that crosses
national, state, and perhaps most importantly, local lines.
Municipalitieswant to regulate what happenswithin their
borders; stateswant to provide uniformity for public utili-
ties and their installation, and the federal government
wants to encourage the growth and development of its
communication infrastructure with some of these policy
goasinmind. Thefederal government’s applicable stat-
ute lays out what their goals are:

In taking actionsto manage the spectrum to be made
available for use by the private mobile services,
the Commission shall consider ... whether such
actions will — (1) promote the safety of life and
property; (2) improve the efficiency of spectrum
use and reduce the regulatory burden upon spec-
trum users, based upon sound engineering prin-
ciples, user operational requirements, and market-
place demands; (3) encourage competition and pro-
vide servicesto thelargest feasible number of users,
or (4) increase interservice sharing opportunities
between private mobile services and other services.?

Regulation of this field at the federal level is now at
the heart of the controversy. What's happening is that
municipalitiesare refusing to allow carriersto build tow-
ersinresidentia andrural locations, and carriersarefight-
ing back by filing lawsuits in federal court to try to en-
forcethe overriding federal “public policy” considerations
of competition, wide access for all, and complete cover-
age.

Thisissue cameto ahead in astunning Ninth Circuit
Court of Appeals decision handed down in January of
2006, Sprint PCS Assets, L.L.C. v. City of La Canada
Flintridge.2 The LosAngeles Timesfirst reported on the
case on January 18, 2006, in their Business Section, on
its front page:

Cell phone towers may be ugly, but that’s not rea-
son enough for cities to block their construction, a
federal appeals court ruled Tuesday.

In the nation’s first appellate ruling on an increas-
ing contentious local issue, the US Ninth Circuit
Court of Appealsstruck down partsof aLaCanada
Flintridge law that had allowed the city to with-
hold building permits on public rights of way for
purely aesthetic reasons.

Similar ordinances in cities across California and
the nation have slowed efforts by wireless compa-
niesto offer better coverage and advanced services
they say there are 200 million customers demand.
Municipal officials counter that they have arespon-
sibility to protect their residences from aprolifera-

tion of unsightly infrastructure.

Unlike telephone or cable lines, cell phone trans-
mitters can't be buried underground and need to be
high enough to relay signals without obstruction.
And they’re seemingly everywhere. By June, ser-
vice providers had installed 178,025 cell sites na-
tionwide—adding more than 15,000 ayear for the
last four years.*

At stake in the La Canada-Flintridge case was a mu-
nicipal ordinance, passed as urgency legislation, that set
forth four criteria that applicants for a public right-of-
way above-ground construction permit would have to
satisfy. That ordinance was called Ordinance 324 —“An
Urgency Ordinance of the City Council of the City of La
Canada Flintridge Adopting a Moratorium on the Issu-
ance of Any Demolition, Grading, Utility, Excavation or
Other Permits Relating to Above-Ground Structures
Along City Public Rights-of-Way.”

Of the four criteria most pertinent to court’s inquiry
were No's. 2, 3 and 4, which state as follows:

No. 2: The proposed above-ground structureis com-
patiblewith existing above-ground structures along
the public right-of-way, and does not result in any
over concentration of above-ground structures
along the public right-of-way;

No. 3: The proposed above-ground structure pre-
serves the existing character of the surrounding
neighborhood, and minimizes public views of the
above-ground structures; and

No. 4: The proposed above-ground structure does
not result in anegative aesthetic impact on the pub-
lic right-of-way or the surrounding neighborhood.®

Sprint applied for five permits shortly after the city
enacted the ordinance, and the city granted two of them.
Sprint withdrew one, and the city rejected the other two
that caused the lawsuit.

Sprint applied for the one permit in December of 2001
along Figueroa Street, and for a second wireless tele-
communications facility along Descanso Drive in July
of 2002.

The Ninth Circuit picks up the procedural descrip-
tion here:

After avariety of appeals through the City Public
Worksand Traffic Commission, Sprint ended up in
the City Council, which held hearings and denied
Sprint’s applications. Asto the Figueroa Street ap-
plication, the City Council based itsdenial on find-
ings that: (1) the facility “will significantly dam-
age the existing character of the neighborhood and



result in a negative aesthetic impact on the right-
of-way”; (2) “[t]he proposed Project will change
the character of the neighborhood and will result
in a negative aesthetic impact on the public right-
of-way”; (3) “[t]he antennas will negatively impact
theresidence’ sviews and the character of the neigh-
borhood”; and (4) the antennasare“unsightly.” The
City also found that the proposed facility would
obstruct access to the public right-of-way, but the
district court found that this ground was not sup-
ported by substantial evidence-a finding that the
City does not challenge.

Asfor the Descanso Drive telecommunicationsfa-
cility installation permit, the City Council found
that the proposed facility did not satisfy criteria(2),
(3), and (4) of the City Moratorium. Specifically,
the City Council found that: (1) the facility did not
meet the second criterion because the above-ground
structures would result in “over-concentration” of
the structures; (2) thefacility did not meet the third
criterion, because the facility is “out-of-character
for the neighborhood”; and (3) the facility did not
meet the fourth criterion because thefacility would
“draw attention in anegative aesthetic manner along
the street.”®

Before looking at the La Canada-Flintridge case any
more closely, perhaps some perspective is in order. To
fully understand what physical assets a typical applica
tionfor thistype of facility described and sought approval
for, asimilar case, orint PCSAssets, LLC v. City of Palos
Verdes Estates,” described, initsruling on summary judg-
ments brought by both parties to the matter, what the fa-
cilitiesin that particular application encompassed:

The Via Valmonte facility, as originally planned,
consisted of a new 43.5 foot pole with two panel
antennas, apole-mounted radio frequency unit box
and a ground-mounted power distribution cabinet
and batter back up located across the street from
the pole. 8

Othersknowledgeabl e about cell tower dimensionsuse
equally daunting figures to describe the height: “ Similar
installations often use poles that are 140 feet in height.”®

The combination of ancillary equipment and a very
high tower present asignificant aesthetic impact. Armed
with thisvisual understanding, the La Canada-Flintridge
court could get an idea of the mass and bulk as well as
the aesthetic impact of the proposed installations.

In the La Canada-Flintridge action, the lower court
found that the city’s findings as to the second criterion
of the ordinance were not supported by substantial evi-
dence; and that those asto the third and fourth were sup-

ported by substantial evidence. Ruling on cross motions
for summary judgment, the district court ruled against
Sprint on two of its critical claims, and the parties then
consented to dismissal of Sprint’sremaining claims, with
the district court then entering summary judgment for
the city. The appellate court went on to describe the af -
fect of the applicable federal law, the Federal Telecom-
munications Act:

The Telecom Act requires that the City’s permit deni-
alsbe supported by substantial evidence. Specifically, 47
U.S.C. § 332(c)(7)(B)(iii) states that “[a]ny decision by
a State or local government or instrumentality thereof to
deny a request to place, construct, or modify personal
wireless servicefacilitiesshall beinwriting and supported
by substantial evidence contained in awritten record.”

The interpretation of “substantial evidence” in the
context of the Telecom Act was the focus of ex-
tended analysisin MetroPCS, which held that “the
substantial evidence inquiry does not require in-
corporation of the substantive federal standards
imposed by the [Telecom Act].” Rather, courts
should consider whether the denial isbased on“sub-
stantial evidence in the context of applicable state
and local law.” Consequently, the Telecom Act
“*does not affect or encroach upon the substantive
standardsto be applied under established principles
of state and local law.’” (citations omitted).°
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At this point, Sprint injected into the fray a hoary
state public utilities code statute, Public Utilities Code
Section 7901, indicating that state law pre-empted the
field; the Public Utilities Code Section did not contain
any aesthetic limitationsinit:

Telegraph or tel ephone corporations may construct
lines of telegraphic or telephone lines along and
upon any public road or highway, along or across
any of thewatersor landswithin this state, and may
erect poles, posts, piers, or abutments for support-
ing the insulators, wires and other necessary fix-
tures of their lines, in such manner and at such
points as not to incommade the public use of the
road or highway or interrupt the navigation of the
waters ... In 1991, the California State L egislature
adopted Section 7901.1(a) which readsin relevant
part ‘it is the intent of the legislature, consistent
with Section 7901, that municipalities shall have
the right to exercise reasonable control as to the
time, place, and manner in which roads, highways,
and waterways are accessed.” 1t

The balance of the opinion built a logica rationale
for why the state statute applied to Sprint’s request and
pre-empted local law:

Section 7901 gives telephone companies broad au-
thority to construct telephone lines and other fixtures
‘in such manner and at such points as not to incom-
mode the public use of the road or highway or inter-
rupt the navigation of thewaters.” By the plain text of
thestatute, the only substantiveredtriction ontelephone
companiesisthat they may not ‘incommode the pub-
licuse of roads. It is possible that extremely severe
aestheti c objections could conceivably incommodethe
use of the roads. (See, 7, the Oxford English Dictio-
nary 806 (citation) (defining ‘incommode’ as*to sub-
ject to inconvenience or discomfort; to trouble, an-
noy, molest, embarrass, inconvenience’) An extraor-
dinarily unattractive wireless antenna might, for
example, cause such visud blight that motorists are
uncomfortable using the roads. Counsdl for the city
posited during oral argument, that an unattractivewire-
less structure could cause * discomfort’.

However, the most natural reading of Section 7901
grants broad authority to telephone companiesto in-
stall necessary wires and fixtures, so long asthey do
not interfere with public use of the roads. The text
focuses on the function of the road —its ‘use,’ not its
enjoyment. Based solely on Section 7901, it is un-
likely that local authorities could deny permits based
on aesthetics without an independent justification
rooted in interference with the function of the road.

Section 7901, however, has been modified by Sec-
tion 7901.1. Two provisions determine the extent
of local regulatory authority under Section 7901.1:
First, the breadth of ‘time, place, and manner’ and
second, the meaning of ‘are accessed’.

The phrase ‘time, place, and manner’ seemsto ex-
pand local regulatory authority beyond the ‘incom-
mode’ standard inthe earlier Section 7901. Despite
some legidative history, of which the district court
took judicial natice, that portrays Section 7901.1
is merely ‘clarifying’ the law, the plain text indi-
catesthat this provision expands municipal author-
ity. (Citations). Specificaly, ‘incommode’ refersto
the disruption of the reasonable use of the road.
While the authority to restrict building based on
‘time, place, and manner’ gives cities more author-
ity to determine what constitutes a reasonable use
of theroad, thislanguage does not seem to enhance
greatly the city’s regulatory latitude - - certainly

not to the extent necessary to engage in aesthetic
regulation. (Emphasis added.)*?

TheLosAngeles Timeswasthefirst to seetheimpact
of this decision:

The wireless industry cheered the three-judge
panel’s unanimous decision, saying it would make
it easier for service providers to expand their net-
works at a time when growth and the number of
new cell phone subscribersisslowing. To win cus-
tomers, cellular companies pitch better reception
and new services, such as video and e-mail, which
require more towers and antennas.

Cities nationwide have been rejecting tower per-
mits based on aesthetics, prompting some provid-
erstodressup their gear asgiant treesor hide them
in church steeples to pass visual muster.

The appearance of cellular transmitters varies
widely. Some are little more than antennas on top
of buildings. Othersare massivefree-standing poles
topped with an array of gear ... California, the
nation’s biggest telecommunications market, has
been particularly problematic for wireless compa-
nies, said John Walls, aspokesman for the Industry
Trade Group Cellular Telecommunications and
Internet Association. “We have had significant
problemswith getting towersaong major highways
in California’ Wall said. “ That resistance had been
legally diminished by thisdecision ... .”

Many states have similar utilities laws. Although
the decision applies only to California law, law-
yers said other courts nationwide would give it



weight when considering similar cases.

That, wireless advocates and foes agreed, would
probably mean more towers.

Cingular Wireless, Verizon Wirelessand Sprint are
rushing to install high-speed gear intheir networks.
And T-Mobile USA, the fourth largest provider,
committed itself last year to an aggressive plan for
building its system.*3

Now the interesting question has been raised by the
La Canada-Flintridge court: who's in charge, state or
local municipalities, in deciding aesthetic questions? This
decision giveswireless companiesarather large“foot in
the door” to make an argument that the state, or for that
matter federal law, can regulate these decisions. TheLos
Angeles Times comment that other states can use this
holding as persuasive authority is particularly apt: the
decision was handed down by one of thelargest and most
powerful appellate circuitsin the United States, the Ninth
Circuit; and, as Times Staff Writer James Granelli pointed
out, Californiaisthe nation’slargest telecommunications
market. For these reasons, it is hard to overstate the po-
tential impact of this decision.

To put the effect of the decision in context though, it
is necessary to see other “snapshot” examples of how
the same issues are playing out across the country. lIn
Missouri, the U.S. Dist. Court for the Eastern Dist. of
Missouri issued an opinion in February of 2006, quoting
the La Canada-Flintridge decision, but allowing the
municipality the authority to makeits own decision about
aesthetics. That case, Florida RSA # 8, LLC v. City of
Chesterfield, MO, 416 F.Supp.2d 725 (E.D. Mo. 2006),
involved similar issues. Inthat case, the City of Chester-
field, MO, passed a zoning ordinance in December of
1996 that specifically took aesthetic concerns into ac-
count:

Accordingly, the city has taken into consideration
the unique and diverse landscape found within this
community and statesthat the landscape within the
community is one of its most valuabl e assets. Pro-
tecting these valuable assets will require that the
location and design of low power mobileradio ser-
vice telecommunications facilities be sensitive to
the setting in which they are placed.

Community and neighborhood visual concerns
should be considered paramount in the consideration
of and selection and sites. Visual concerns should
include both those found on and off site and these
concerns should be evaluated by a consideration of
all the policies as set forth in this ordinance.*

The City of Chesterfield had similar aesthetic con-

cerns to La Canada-Flintridge that it articulated in its
1996 ordinance:

B. To encourage the location of antenna atop exist-
ing structures of buildings;

C. Minimize adverse visual impacts of communi-
cations antennaand support structuresthrough care-
ful design siting, landscape screening and innovated
camouflaging technique;

D. Maximize the use of existing and new support
structures so as to minimize the need to construct
newer additional facilities;

E. Maximize and encourage the use of disguised
antenna support structures asto ensure the architec-
tural integrity of designated areaswithin the city and
the scenic quality of protected national habitats.'®

Drury Chesterfield was the owner of a parcel of land
located at 355 E. Chesterfield Parkway, Chesterfield,
MO. Onthat land wassited ahotel, the Drury PlazaHotel,
ina‘PC’- planned commercial district located near the
Chesterfield Mall. Thelocal zoning ordinance provided
that property zoned asa PC district did not haveinit the
right to build antenna or support structures on buildings
built in that district. The city then rejected US Cellular’s
application which, interestingly, indicated that:

US Cellular checked the box on the city’s form
which applies to the “installation of antenna on
buildings or the construction of atower - disguised
support structure on land owned by state or federal
government or local political subdivision.”16

US Cellular wanted to rely on the overall planned
commercial district ordinancethat had listed, as per-
mitted uses:

Stores, shops, markets, service facilities and auto-
matic vending facilitiesin which goods or services
of any kind are being offered for sale or hireto the
general public on the premises.'’

The city disagreed, indicating that placement of tele-
communications equipment was regulated by its own or-
dinancerequiring that any telecommunications equipment
be included as a permitted use in any planned district.

Clearly, what was going on behind the scenes was
US Cellular’swish to “inherit” the existing zoning and
avoid the delay and expense of having to apply for a
new or different enabling ordinance. The court saw it
the same way:

Clearly, according to the plain and unambiguous
meaning of the applicable zoning provisions, the
director does not have the authority to grant ad-



ministrative zoning approval for new antennain a
‘PC’ planned commercial district which antennais
not included as a permitted use in the enabling or-
dinance. While Section 1003.167.19(3)(a) states
that antenna are permitted in all zoning districts,
when considered in the context of the regulatory
scheme applicable to communication facilities as
well as Section 1003.140.4(2) which requires than
enabling ordinancefor aparticular PC planned com-
mercial district included a permitted use, it isclear
that thislatter provision trumpsany ambiguity; thus,
under any and all circumstances to be permitted
within aparticular PC planned commercial district,
an antenna must be specific included as a permit-
ted use in the ordinance enabling such district.*®

Reading between the lines of this holding, it is clear
that the City of Chesterfield court opined that local mu-
nicipal regulatory approval would “trump” federal law
aslong as“substantial evidence” could be shown to but-
tressthe conclusion of the municipal body. Interestingly,
the Metro PCSv. City and County of San Francisco case
had extensive discourse on how much evidence has to
go into the record to decide what is a sufficient record:

At one interpretive extreme, some courts have re-
quired that local governments explicate the reasons
for their decision and link their conclusionsto spe-
cific evidence in the written record. The rationale
for this approach isthat anything short of this stan-
dard “‘places the burden on [the] Court to wade
through the record below’” in order to determine
the decision’s reasoning and assess its evidentiary
support. Omnipoint, 83 F.Supp.2d at 309 (quoting
Smart SMR of N.Y., Inc. v. Zoning Comm'’n, 995
F.Supp. 52, 57 (D.Conn.1998)).

At the other end of the spectrum lies the Fourth
Circuit, which has applied a strict textualist ap-
proach to hold that merely stamping theword “DE-
NIED” on azoning permit application is sufficient
to meet the TCA's“in writing” requirement. AT &
T WirelessPCS, Inc. v. City Council, 155 F.3d 423,
429 (4th Cir.1998); sce also AT & T Wireless PCS
v. Winston-Salem Zoning Bd. Of Adjustment, 172
F.3d 307, 312-13 (4th Cir.1999). According to the
Fourth Circuit, the bare language of the TCA re-
quires nothing more, and so adhering to a more
stringent standard would involve “importing addi-
tional language into the statute.” AT & T Wireless,
155 F.3d at 429.

The First and Sixth Circuits have charted amiddle
course, requiring local governments to “issue a
written denial separate from the written record”

which “contain[s] a sufficient explanation of the
reasonsfor the --- denial to allow areviewing court
to evaluate the evidence in the record supporting
thosereasons.” Todd, 244 F.3d at 60; Saginaw, 301
F.3d at 395-96 (adopting the Todd standard). This
approach attempts a compromise between the de-
mands of strict textualism and the requirements of
more pragmatic policy values. The Todd court ob-
served that whilethe statutory language of the TCA
does not explicitly require detailed findings of fact
or conclusionsof law, and whilelocal zoning boards
are often staffed with laypersons ill-equipped to
draft complex legal decisions, written decisions
must be robust enough to facilitate meaningful ju-
dicial review. See Todd, 244 F.3d at 59-60.

Inthe proceeding below, thedistrict court ultimately
chose to apply the Todd standard and held that the
Board's written denial of MetroPCS's CUP appli-
cation was adequate as adecision “in writing” un-
der this standard. 259 F.Supp.2d at 1009. The dis-
trict court asserted that the Todd standard best “ rec-
onciles both the statutory language and
Congressional intent of the ‘in writing’ require-
ment” and held that, in accordance with Todd, the
City “hasissued awritten denial separate from the
written record --- which summarizes the proceed-
ings, articulates the reasons it rejected
MetroPCS'[s] application, and provides sufficient
information for judicial review in conjunction with
the written record.” 1d°

A careful reading of this passage seems to indicate
that, as long as a municipality issues sufficient written
findingsto justify its decision that areviewing court can
follow and that, as the Todd court put it, they “contain a
sufficient explanation of thereasonsfor thedenia”, then
federal law is not going to interfere and local law will
control. What makes the La Canada-Flintridge case
unique and, potentially, very far reaching, is that it has
“inserted” an old state statute, drafted and enacted long
before wireless telecommunications existed, together
with its attendant problems, to take into account those
problems, including the aesthetic ones.

Other portions of the country are grappling with and
have aready resolved theseissuesat the municipal level.
Often times the resol ution takes place during the admin-
istrative process. Examples abound: In the rural town of
Niles, MI, the rejection by Milton Township's three-
member zoning board of appeals of a 195-foot mono-
pole tower in arural areawas of sufficient notoriety to
be picked up both by the South Bend Tribune newspaper
and awell known wireless internet magazine, Wireless
Infrastructure News Service. T-Maobile sought the siteto



provide additional coverage, and its representative, Jor-
dan Rifkin, indicated at the hearing:

Rifkin said the Federal Communications Commis-
sion mandates that cell phone providers be ableto
identify where a call is coming from within 100
meters. The existing coverage T-Mobile hasisless
accurate. He estimated the tower would handle
about 13 emergency callsamonth. Up to three other
carriers could be able to use the tower.

Whilethe proposed tower would have been at |east
400 feet from all property, and lines would not be
lit, neighbors objected to what one resident deemed
an “eye sore” on their rural landscape and express
concerned that property values would be reduced.

Steve Woody, Vice President of Sales and Market-
ing for ERS Telecom Properties, argued that T-
Mobile, under the federal TelecommunicationsAct
“has the right to have good coverage here.”

“But not at our expense”, an audience member shot
back.” 20

The Wireless Infrastructure News Service added a
number of factsin its coverage prior to the hearing:

Cell phone usage is no longer the domain of urban
dwellers. Rural residentswant good cell phone ser-
vice, too.

“What used to be acell phoneten years ago is now
the 21% Century’s Swiss army knife” said Joe
Farren, Public Affairs Director for the Cellular Tele-
communications And Internet Association. “Now
it'syour e-mail, it's your web portal. Increasingly,
it's your television set, your movie and music
player, your camera.

What some people seem to fail to realize is that
how reliable their phone is and how fast they can
tap into the internet depends on how many towers
are available to send the signals. That has led to
“not in my backyard” fights in places like Milton
Township and even jeal ousrifts between neighbors
when one lands a lucrative contract with a tower
company and the other is passed by.

Inthe Milton case, Sprint Nextel decided that acell
tower ... would servethe needs of commuterstrav-
eling on the Wisconsin Highway 35 corridor and
on county road 46. More people are moving into
the area, which is becoming acommuter suburb of
Minnesota’'s Twin Cities. “We are feeling the ef-
fects of the urban sprawl!”, said Jim Johnston, Polk
County Land Information Director, adding that the
county is likely to be included in the Twin Cities

metro statistical area in the next US Census. The
controversy over some cell towers, Johnston said,
symbolizes the struggle within such communities
as they try to retain their rural character yet cope
with the population influx.” 2

Another exampleistherural areaof CayugaHeights,
NY. In December of 2005, Verizon Wireless applied to
build a120 foot cell tower near an areaknown as“Com-
munity Corners’. The complaintsthat the neighbors had
about the tower now seemed to be a somewhat familiar
litany:

Amid protests from residents, the Village of Ca
yuga Heights officials are poised to authorize the
building of a 120 foot cell tower near Community
Corners.

No decision has been filed yet by the Village Plan-
ning Board, which is also the Village Board of
Trustees, on whether to allow Verizon Wireless to
build a tower. Another carrier, Cingular Wireless,
has also petitioned to place their antenna lower
down on the tower, according to village mayor
Walter R. Lynn.

The structure is slated for a site near Community
Corners behind the Gas Light Village A partments,
according to Lynn ... Some residents of the vil-
lage, particularly thosewith homeson Lowell Place,
have been trying since September to thwart the
project. Some said the views from their homes
would beruined by an obtrusive commercial tower.

“It'sgoing to bealarge structure and very visible,”
said Lowell Placeresident Don Campbell, who said
his house rests between 120 and 130 feet from the
proposed site.

Banning together, 12 Cayuga Heights households
signed a letter dated September 19" to the Village
Board asking them to urge Verizon to consider other
sites for the tower, such as by the State Route 13
malls, or the Cayuga Heights fire hall. They took
issue with a perceived lack of justification for the
height of the tower, and also, lack of a visual im-
pact assessment... . Lynn said the Village Board
has 62 daysfrom last Monday to consider Verizon's
application to build the tower, but they may make
a decision before January 19™. Because the site
exists on land zoned for commercial use, the com-
pany did not haveto seek zoning approval, he said.
While the Board hasn't voted formally yet, Lynn
said companies such as Verizon Wireless have spe-
cia rights under communications laws to place
structures in places they deemed fit. If the Village



Board decided to refuse approval, “we would end
up in alawsuit,” Lynn said.

During the approval process, the Village also hired
aconsultant to conduct an independent assessment
of Verizon’stower application, Lynn said. The con-
sultant concluded that Verizon had made a*justifi-
able case.” 22

Raobert Burgdorf, a lawyer with Nixon Peabody of
New York, and the attorney for Verizon on the Cayuga
Heights application, granted an interview in mid-May
of 2006 to discuss some of the factors that cell compa-
nies have to contend with in deciding where and how to
install cell towers:

There is no question that aesthetics is a primary
concern. If a tower is under 200 feet, we do not
have FAA [Federal Aviation Administration] light-
ing and striping issues. It is clearly a state versus
local control issue, though. In New York, the cities
till have local control. Although cell towers are
considered public utilities, [See, Cellular One v.
Armand Rosenberg 82 NY 2d 364, 624 N.E. 2d 990
(1993)], case law has applied a relaxed standard
for cell towers.

We find that not many of them [applications] are
litigated; only in the teens. You' ve got to be ableto
get service to the people; it’s an essential service.
The boards have to choose the least intrusive solu-
tion; they can’t say no outright. In building a net-
work, it depends on the topography, that particul ar
cell; we have some flexibility, but it is limited. A
good phone company will work hard with a mu-
nicipality.” 23

An interview with Michael Seamands of Lashly and
Baer, PC, thetrial attorney on the Florida RSA # 8 case
in Chesterfield, MO, revealssimilar viewpointsand con-
cerns.

In the Chesterfield case, aesthetics weren't really
the issue; was the antenna installed as a permitted
use at al as opposed to being okay whereitis? If it
is apermitted use, then aesthetics are irrelevant. A
tower isaways going to be ugly. It hasto be where
you can see it to get service. It can be a question of
one tower versus 50 poles. We are seeing more ap-
plications now for towers that are 100 to 140 feet
rather than 180 to 220 feet asthey used to be. Tech-
nology is getting alot better. The flashing lights on
top that the FAA isrequiring are no longer anissue.
A flag pole can also be used. It can’'t hold as many
antennas, though. | am seeing a pretty steady flow
of litigation; someclientsdon’t liketo sue, they find

another site. Othersare morewilling to test thelim-
its. We made a settlement in the Chesterfield case.
There is not a lot new on aesthetics — it is not a
typical TCA [TelecommunicationsAct] issue. 2

Taking attorneys’ Burgdorf and Seamands comments
together, one can seethat other statesare essentially ced-
ing local control of these land use decisions to the mu-
nicipalities with the apparent understanding and belief
that the provisions of the Telecommunications Act and,
inparticular, 47 U.S.C.A. 332[c][ 7] will protect therights
of the cell companies and insure that adequate serviceis
available to anyone who wantsiit.

Other somewhat rural areas such as Glasgow, DE, face
the same problem. In an unintentionally unique situa-
tion, T-Mobile, when faced with adearth of sitesto erect
a tower on, decided to build one disguised as a giant
cross behind the sanctuary of the Good Shepherd Bap-
tist Church in Glasgow, DE. Not surprisingly, the neigh-
bors reacted:

“We'reall opposed,” John Howell said. “ Churches
should have cemeteries, not cell towers. They
shouldn’t be perverted for commercial use...” “It's
not just about homeownerswho don’'t want thisugly
eyesore or about the companies who need to make
money,” Newcastle County Councilman Robert
Weiner said. “ It's about al citizens who need to
communicate.” Weiner drafted the county’sfirst cell
tower ordinance in 1996, after his first successful
council campaign featured ahot debate over atower
near 1-95 and Talley Road in Brandywine 100. Resi-
dents were upset that there was no opportunity for
public input before it was built. The law Weiner
drafted, whichispart of the county’sland use regu-
lations, is fairly broad. Free standing monopoles
are permitted in any zoning district, but towersin
residential districts need a special use permit after
apublic hearing. The law does give residents some
leverage; a special use permit can be denied if the
board finds that a tower does not fit in with the
character of the area. %°

LisaGoodman, the attorney representing T-Maobilein
the Glasgow, DE case, had written an article in Septem-
ber of 1996 in Delaware’'s State Bar Journal, entitled “In
Re,” where she foresaw the problem with zoning codes
grappling with these issues:

At the core of every effort to develop a compre-
hensive land use plan is an attempt to balance the
need for growth with the desire for preservation of
existing land use patterns. Such plans attempt to
encourage growth and carefully preplanned direc-
tionswhile keeping similar land usestogether. Cel-



lular transmission sites, however, present aunique
complication. Unlike manufacturing or intense
commercial uses, which generally can be segregated
from residential areas, cellular sites, if they areto
provide reliable service, must be located through-
out all zoning classifications. Additionally, because
cellular technology isrelatively new, itsgrowth has
outpaced some zoning codes, which often have not
yet been amended to provide for such facilities ...
In the face of community opposition, cellular pro-
viders present strong arguments for site approval.
New sales and user contracts show unequivocally
that demand for cellular service continuesto grow.
Ironically, vocal opponents of particular sites of-
ten admit that they own and use acellular telephone.
Those who must be “on call,” such as doctors and
emergency personnel, now rely on cellular tech-
nology. It isalso used by police officersto operate
computers within their squad cars; such aprogram
is functioning out of the state policy barracks in
the Penny Hill area of Wilmington, and will soon
be expanding state wide. Cellular telephones are
also becoming important safety phone equipment.
During the stormy winter of 1995-96, cellular tele-
phone purchasesin Delaware jumped dramatically
over the same period in the previous year. %

So now we are back to, in a sense, where we started.
Thetelephone compani es can show ademonstrated need,
and as Lisa Goodman's article points out, emergency
services and other necessities of liferequirethis service.
Aesthetics advocates and local communities deeply re-
sent the interference by larger, wealthy “outsiders’ at-
tempting to, in their opinion, foist on them ugly, offen-
sive, “blightson thelandscape” in theform of these tow-
ers and their ancillary equipment. Where is the debate
going and whereisit likely to end up?

In an interview on May 19, 2006, the lead attorney
for the City of La Canada- Flintridge, Scott Grossberg,
opined asto the significance of the La Canada-Flintridge
case and the Ninth Circuit’sholding and gave somewarn-
ings and predictions for the future:

You are going to seethisissue heat up - everyone's
watching this. This decision has attacked the very
foundations of city government. Promoting city
planning in general and aestheticsin particular are
long- held traditional values. Even the Kelo case
says so. [Kelo v. City of New London (2005) 125
Supreme Court 2655, 2664: “[T]he concept of the
public welfareisbroad and inclusive ... thevalues
it represents are spiritual as well as physical, aes-
thetic aswell asmonetary. It iswithin the power of
the legislature to determine that the community

should be beautiful aswell as healthy, spacious as
well as clean, well balanced as well as carefully
patrolled ....]

You can't decide these issues in a vacuum,; it's a
city-by-city determination; there aretoo many rami-
fications ... | think there is a fundamental igno-
rance of the word “incommode.” The statutes go
back before the wireless community built itsinfra-
structure. I’ ve got every gadget out there — society
becomes very impassioned when you take away
something they are dependent upon. Do | want this
all along the freeways? Enough isenough. The com-
panies need to take acommunity-oriented approach.
My expertsindicate that the companies can be more
flexible. Nobody is going to give a blanket “no.”
The City of La Canada-Flintridge did not believe
that it was provided with accurate technical infor-
mation by the “acquisition agent,” the people rep-
resenting the carrier. There are lots of law suits
being filed across the country, but they’ re not win-
ning. If you walked into a Sprint store, and looked
at their coverage maps, they al show coveragein
al the places that the companies are seeking cov-
erage. We're also concerned about how the wire-
less companies are fulfilling the public need. How
do you protect the city’sright to regulate the time,
place and manner of where these facilities are go-
ing to be put?

A lot of thisis market driven - whoever is there
first makesthe most money - once atower goesup,
they sell the capability to others - they are leasing
out acell tower in asense.

The League of California Cities and other city and
county groups, as well as Realtors groups, are all
watching this decision carefully. The Readltors are
very concerned about land val ues and the property
rights of homeowners.?’

Given the gravity of the problem, it seems likely that
private interests will be descending on legislative bod-
ies in California, and probably elsewhere, to “toughen
up” the laws protecting the municipalities’ rightsto de-
cidefor themselveswhere and in what manner these cell
towers and ancillary equipment will beinstalled. Thisis
atopic and apoint that attorney Grossberg does not deny:
“The integrity of self governance overrides ‘free mar-
ket concerns. The laws are outdated ....” %8

The potential for this fight to be taken to the various
legislatures around the country is enormous; the eco-
nomic stakes are huge and the corresponding prolifera-
tion of lobbyistsand special intereststrying to affect this
decision will be just as great. Attorney Grossberg's de-



scription of the ethical problem is telling, also, but on
both sides. The City Attorney for the City and County of
San Francisco, on behalf of League of California Cities,
as well as the National Association of Telecommunica-
tions Officers all joined to file amicus curiae briefs to
petition the La Canada-Flintridge court for are-hearing.?

Clearly, thisproblemisfar more complicated than ssim-
ply afarmer in afield who does not like to look at acell
tower al day; particularly in urban areas, small amounts
of property can be greatly affected by an offensive ob-
ject or seriesof objectsthat diminish or obstruct the view
or cause a potential purchaser to “pass’ on that property
in favor of an equivalent one that does not face the same
obstacles. Installation and maintenance of the towersand
the equipment is essential; Lisa Goodman's article only
points out the most obvious of the reasons; allowing
emergency personnel to communicate with each other
and with residentsin timesof crises. Uploading and trans-
mission of medical records from a hospital to a para-
medic onsite at the scene of a disaster or an emergency
situation; fire crews and fire equipment in remote can-
yonsor other areasthat need to communicate conditions
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Supreme Court of Hawaii concludes RLUIPA Was Not Defense
in Eminent Domain Proceeding
In a matter of first impression, Hawaii's highest court
considered whether the Religious Land Use and I nstitu-
tionalized PersonsAct of 2000 (42 U.S.C.A. [32000cc et
seg. (2000)) is a defense in an eminent domain action
for lease-to-fee conversions of leased-fee interests and
concluded that it is not. City and County of Honolulu v.
Sherman, 110 Haw. 39, 129 P.3d 542 (2006).

Pursuant to a city ordinance [“Residential Condo-
minium, Cooperative Housing and Residential Planned
Development Leasehold Conversion” ROH Chapter 38
(1991)], the city designated twenty-eight condominium
units for conversion from leasehold to fee simple on be-
half of the owner-occupant applicants (lessees). When the
city later amended the designation to add six additional
units owned by the church, the church opposed the con-
demnation and counterclaimed for violations of federal
and state constitutional rights, RLUIPA, and civil rights.

The church argued that the condemnation should be
analyzed under the “strict scrutiny” test because it in-
volved fundamental rights, citing a number of first
amendment cases, and that RL UIPA operated asashield
against such condemnations. The city countered that
RLUIPA was inapplicable because ROH ch. 38 is not a
“land useregulation.” (42 U.S.C.A. 32000cc(a)(1).) The
court agreed and held that ROH ch. 38 was neither zon-
ing nor alandmarking law, and so it did not constitute a
“land use regulation” pursuant to RLUIPA; thus, the
lower court did not err in ruling in the city’s favor on
summary judgment on thisissue.

The church also argued that ROH ch. 38 applied only
to residential condominium developments and, because
the units owned by the church were designated as“mixed
use,” the city lacked authority to condemn any of the
units owned by the church. The court disagreed and found
that ROH ch. 38 provided no exception to the condem-
nation of the units owned by the church by virtue of its
self-designation as a“mixed use” project. The court re-
manded the caseto thecircuit court to determine whether
there was the requisite number of qualified applicants
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27. Interview with Scott Grossberg of Cihigoyenetche, Grossberg
& Clouse of 5/19/06 by telephone by the author.

28. Interview with Scott Grossberg of Cihigoyenetche, Grossberg
& Clouse of 5/19/06 by telephone by the author.

29. Rehearing was denied, Sprint PCS Assets, L.L.C. v. City of
La Canada Flintridge, 2006 WL 1391204 (9th Cir. 2006);
see note 3, above.

on the date the application was filed with the city in or-
der to proceed with the condemnation.

Conditional Use Provisionsin Zoning Code Applicable To Adult
Businesses Constitute Prior Restraint on First Amendment Rights,
Subject To Facial Challenge
The Eighth Circuit Court of Appealsremanded arequest
for injunctive relief to the trial court, after concluding
that the city’s code amendment was a prior restraint that
the applicant for an adult business permit could chal-
lenge facially. Blue Moon Entertainment, LLC v. City
of Bates City, Mo., 441 F.3d 561 (8th Cir. 2006).

The property owner wished to open an adult enter-
tainment establishment, featuring dancerswith “ pasties’
and “ G-strings,” on unzoned property. He applied for an
occupational license, and when the city took no action,
he appeal ed to the board of aldermen. The city informed
him that he would need to get a conditional use permit
and rezone the property. The zoning code was amended
in 2004 and specified adult night clubs meeting certain
conditionswere allowed in the C-1 district with acondi-
tional use permit; the applicant wasrequited to show that
the “proposed use will not be contrary to the public in-
terest or injurious to nearby properties, ... and the use
will not encourage or enlarge the devel opment of blighted
areas, and the use will not cause an unwanted increasein
the normal law enforcement exposure of the area.”

The property owner did not apply for rezoning or a
conditional use permit, but went directly to district court
for atemporary restraining order, arguing that the zon-
ing code amendment violated his rights under the First
and Fourteenth Amendments. The district court denied
his request and concluded that his “irreparable harm”
could be remedied by simply applying for a conditional
use permit. Sincethelower court did not addressthe city’s
argument regarding the applicant’sfailure to seek rezon-
ing, nor examine whether the conditional use permitting
scheme conformed to constitutional requirements, the
case was remanded.

Montana Supreme Court Declares Big-Box
Retail Consistent with City’s Growth Plan

In Citizen Advocates For A Livable Missoula, Inc. v. City
Council of City of Missoula, 2006 MT 47, 331 Mont.



269, 130 P.3d 1259 (2006), the state’s highest court af-
firmed adistrict court’sruling that arezoning to allow a
“big box” style Safeway facility substantially complied
with the city’s growth plan.

The objectors challenged the rezoning, arguing that the
proposal was incons stent with provisionsin the 2000 Joint
Northside/Westside Neighborhood Plan and the 2002
MissoulaCounty Growth Policy, which caled for preserva
tion of the residential and small business character of the
district, pedestrian-friendly design, and preservation of the
neighborhood’s history. The court noted that it had adopted
a standard in 1981 which requires zoning bodies to “sub-
stantially comply” with the master plan or growth policy in
Little v. Board of County Com’rs of Flathead County, 193
Mont. 334, 631 P2d 1282 (1981).

The Montana Legidature amended 3 76-1-605 MCA in
2003 by adding “A growth policy isnot aregulatory docu-
ment and does not confer any authority to regulate that is
not otherwise specifically authorized by law or regulations
adopted pursuant to thelaw. A governing body may not with-
hold, deny, or impose conditions on any land use approval
or other authority to act based solely on compliance with a
growth policy adopted pursuant to this chapter.” However,
since the parties did not raise this statutory provision, the
court decided to |eave the issue about how the statute might
impact the “substantially comply” test for another day.

South Dakota Supreme Court Instructs Trial Court on Inverse
Condemnation Claim Involving Relocation of Highway Interchange
A summary judgment infavor of the statewasreversed and
remanded because the trial court failed to properly recog-
nize the issues presented by the property owner and failed
to thoroughly consider the applicable law. Hall v. State ex
rel. South DakotaDept. of Transp., 2006 SD 24, 712N.W.2d
22 (S.D. 2006).

Appellants owned a convenience store and filling sta-
tion on land abutting 1-90 in South Dakota near Exit 66.
The state decided to build anew Exit 67 onemileto the east
because devel opment near Exit 66 conflicted withthe*Ac-
cident Potential Zone” off the main runway of Ellsworth
Air Force Base. When Exit 66 wasclosed, al accessto 1-90
from the convenience storeand filling station wasremoved.
Sdles dropped sharply and the business was closed. The
ownersbrought aninverse condemnation action against the
state, and argued that their loss of reasonable and conve-
nient accessto 1-90 was a compensabl e taking.

Thetrial court granted summary judgment in favor of the
state, ruling that the owners* did not have aproperty interest
inthe continued flow of traffic past their business.” Thedate's
highest court noted that the South Dakota Constitution states
that “private property shdl not be taken for public use, or
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damaged, without just compensation” and the* damageclause
... lows aproperty owner to seek compensation for the de-
struction or disturbance of ... accessibility.” However, the
trial court failed to consider that issue in its summary judg-
ment decision, warranting reversal and remand.

Mirginia Supreme Court Rules, As Matter of First Impression, That
Sate and Local Government Conflict Of Interests Act (COIA) Does Not
Disturb Requirements For Quorum
TheVirginia Supreme Court reversed the Circuit Court and
held that the town council meetings of the Town of Front
Royal were anullity, where two of the six members of the
council were disqualified from acting pursuant to COIA,
Code332.2-3100 et seq., and athird member recused him-
self, leaving less than a majority to conduct business.
Jakabcinv. Town of Front Royal, 628 S.E.2d 319 (Va. 2006).

Wal-Mart sought approva of its application for rezon-
ing and a special use permit. Zoning amendments requird
two successive public hearings where the amendment was
read, followed by a vote after each reading. Prior to the
public meeting in June 2003, two of the council members
filed written statements of disqualification pursuant to
COIA. Athird councilor recused himself and did not attend
the meeting. Thetown attorney advised theremaining three
councilorsthat they could conduct the meeting and act on
Wal-Mart's application because he believed the COIA had
effectively reduced the size of the council to four, and the
remaining three members constituted a quorum.

Following the first reading, the three councilors present
voted in favor of the zoning amendment. The second read-
ing was held on July 28, 2003. Five council memberswere
present, but when the Wal-Mart rezoning application was
considered, one of the two councilmen who had originally
disgualified himself under COI A left the room. The second
remained in order to avoid further quorum problems, but
did not participate. The rezoning was approved again 3-0.

Challengers sought a declaratory judgment invalidating
thetown council’sactions. Thecircuit court ruled that COIA
provided a “safe harbor” provision and upheld the town
council’sactions. On apped , the state’ shighest court granted
declaratory relief, noting the strong policy reasons for re-
quiring aquorum: “In our system of representative govern-
ment, the voters must of necessity rely on their elected leg-
idative representatives to protect their interests, to defend
their freedoms, to advocate their views and to keep them
informed. Elected representatives who voluntarily absent
themselves from meetings of the governing body to which
they have been el ected cannot fully discharge those duties.”
The court concluded that the physical presence of amgjor-
ity of thememberswasnecessary for avalid meeting; there-
fore, the meetings were a nullity, and the actions taken at
those meetings were void.



