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Architectural Copycats—"Whose House Are You Building, Anyway?”
By Paul J. Weinberg
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practice has specialized in real estate, title, leasing, and real property development matters. Paul is the
only nonarchitect member of the Laguna Beach Architectural Guild and acts as their legal counsel. Heis
amember of the Society of Architectural Historians and the American I nstitute of Architects. Paul hasalso
served on the faculty at University of California’s Hastings College of Law in San Francisco, where he has
taught civil trial practice. He also authorsarticlesfor the University of California’s Continuing Education
of the Bar Real Property Law Reporter, and West's National Real Property Law Journal. In 1998, Paul
announced the formation and opening of a private mediation service devoted to the resolution of real

property disputes.

In an era of mass building and replication of tracts of
homes, with the supply of land in desirable areasrapidly
dwindling, how do governmental entities regulate and
protect the uniqueness of architecture?

Theissue comes up in several contexts, mostly iden-
tified by the person or entity that is aggrieved by the
theft of architectural ideas. The primary ones, though,
are the architect and the builder who design and build
custom homes, and the tract planner and builder. Their
concerns are the same, but how each one approachesthe
problem and how the law treatsit are very different.

Probably the best placeto start in reviewing the law’s
treatment of protecting an architectural ideaisto profile
a very high-visibility dispute winding its way through
both the state and federal courts in California. The dis-
puteinvolvesthe architectural firm of William Hablinski
Architecture, a firm with a staff of 25 and offices in
Beverly Hills, Californiaand Austin, Texas. The lawsuit

that grew out of the dispute revolved around the alleged
theft of the design of an enormous $20 million mansion
custom-built for areal estate magnate, with details and
unique designs created for this particular client.

According to architect Hablinski’s complaint filed in
the U.S. District Court for the Central District of Cali-
fornia, hisfirm

hasagrowing international reputation, asrecognized
by the Franklin Report, a reference guide to high-
end residential services. (The Franklin Report noted
that WHA had “ created anichein the Southern Cali-
fornia market” and was “responsible for some of
L.A.’smoreextraordinary properties.”) Itsarchitec-
tural works have been featured in numerous maga-
zines and noted publications (including The Classi-
cist, the journal of the Ingtitute of Classical Archi-
tecture). WHA’s works have earned the firm
numerous design awards, including citations from
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theAmerican Indtitute of Architecture (AIA) ... The
firm hasdesigned dozens of exclusive, luxury homes
for clients, many of which are in the 15,0000 to
20,000 square foot range. The total cost of these
homesis millions of dollars.... WHA's charges for
designs and related services generally range from
$300,000 to $500,000 ... WHA clients include fa-
mous actors and television personalities (such as
Warren and Annette Beatty and Arnold
Schwarzenegger and MariaShriver), business people
and other celebrities, most of whom require confi-
dentidity from WHA about their projects. WHA cli-
ents expect that WHA will create for them aone-of-
akind home based on WHA's unique designs.*

This is potentially incendiary information; if archi-
tects know that someone can misappropriate a custom
residential home design and get away with it, the sanc-
tity of their copyright to the unique architectural ideas
and plansisin jeopardy.

A LosAngeles Times article dated September 18, 2003,
detailing the situation and explaining its ramifications,
laid out just how similar in design and content the plans
for the new house that the defendants had allegedly cop-
ied and misappropriated were:

Two of Hablinski’'s employees—Dave Hogan and
Richard Giesbret—in April [2003] happened to
drive by a construction site on Marilyn Drive in
Beverly Hills. Hogan commented on the fine de-
tailing on a pediment piece over a doorway. The
men decided to take a closer look.

“I looked at the whole fagade and said, ‘ Thisis
the Fred Sands house,’* Hogan said.

Stunned, the men ventured inside and found what
they considered striking similarities to the Sands’
residence in the floor plan and within individual
rooms, including the dining room, the mediaroom,
the library and the gym.

During their tour, aworker laid drawingsfor the
house on the floor. The size of the sheets appeared
to be identical to that of the plans for the Sands
residence, which is now nearing completion seven
miles to the West.

There were variations, to be sure, because the
Beverly Hillslot was much smaller then the Sands'.
The garage wing, for example, was different, but
Hogan said he realized that later that it was just
likeawing design for apreviousHablinski project.

Then Hogan noticed that alogo and website for
M SH Design appeared in the same place where the
William Hablinski Architecturelogo was positioned
on the origina Hablinski drawings. MSH Design

isthefirm of Mehran Shahverdi, who onceworked
for Hablinski.2

The immediate damage that can be caused to an ar-
chitect of the reputation that William Hablinski and his
firm haveis clear—a misappropriation like the one he's
alleged damages hisand hisfirm’scredibility with agood
professional client. Clients at that economic level pay
for a unique design tailored to their needs and wants,
particularly in an atmosphere like that of Beverly Hills,
where status, social position, and the desire for aunique
“architectural statement” drive the decision about which
architect to hire and, more importantly, the value and
worth of the work onceit is completed.

Hablinski, and architects like him, have a great deal
to lose if this conduct proliferates. The conduct that
Hablinski and his partner Manion are complaining about
is that defendant Shahverdi, while employed as a “job
captain” with Hablinski’'s office, learned of the Sands'
residence and got access to the Sands' design drawings
and plans because he was assigned to do work on them.
AsHablinski himself explained it: “He wastitled a‘job
captain.’” He worked with the project’s superintendent
and produced working drawings and technical drawings
and performed a period apprenticeship with us.”3

Hablinski went on to indicate his aesthetic complaint:
“One of the big differences between the Shahverdi house
and what we are doing is the lack of depth of authentic-
ity and the lack of level of detail.”# Hablinski’s lawyer,
Peter J. Bezek noted, “My client has the understandings
and expectations of trust and confidence from his cli-
ents. He is using trade secrets, not exposing the clients
in his homes to outside scrutiny. Confidentiality is his
hallmark ... Someone’'s making a great deal of money
on the plans of someone else.”®

These issues and concerns go to the heart of what
makes an architect both unique and successful: the abil-
ity to design and construct works that people arewilling
to pay large sums for and that the architect can retain
rightsto.

The owner of the structure also is deeply affected:

[Sands] and hiswife, Carla, were quite unsettied
when Hablinski told them of thesituation. “My wife
and | didn’t sleep for three nights,” Sands said. A
prominent broker has put the value of his house at
$20 million dollars. “ After spending $500,000 for
the architecture, for somebody to come along and
knock off those plansisnot comprehensible.” Sands
said. “1 could see using this as your point of inspi-
ration. But to have my wife's bathroom be the same
and the molding in the dining room be the same
and to have somebody put those renderings on their
website is unbelievable.”®



Against thisbackdrop of concerns by both ownersand
architects, how does the law protect this work? Most of
the protection is statutory, in the form of alaw enacted
in 1990 by the U.S. Congress and known as the Archi-
tectural Works Copyright Protection Act of 1990 (PL.
No. 101-650, 701, 703, 104 Stat. 5128, 5133). The Act
iscodified in scattered sections of Title 17 of the United
States Code, including §8101(5), 102(a)(8), and 120).

Thislaw, though, really provided architects only lim-
ited protection:

DespitetheAct’sgood intentions, it providesinad-
equate guidance for determining exactly what ar-
chitectural works should be protected. While the
legislative history might have provided some basis
for filling in thisgap, it in fact created further con-
fusion. Three major problems exist with the Act
and its legislative history. First, the legislative
history’s definition of what is protected under the
Act is too restrictive and may exclude works de-
serving architectural protection. Second, the legis-
lative history’s equivoca wording leads to confu-
sion as to whether architectural works can receive
dual protection as both scul ptural and architectural
works. Finally, the Act’slegidative history proposes
a“functionality test” to determine what aspects of
a constructed architectural work are protected.
Under this test, if design elements are determined
by functional considerations, they are not copy-
rightable. Hence, the functionality test could ex-
clude most architectural works from protection if
it isinterpreted narrowly or restrictively.

The best way to independently determine how nar-
row thisAct is, though, isto go back and ook at how it
definesthe critical terms and what remediesit provides.
17U.S.C.A. 8 101 defines an architectural work as“The
design of a building as embodied in any tangible me-
dium of expression, including a building, architectural
plans, or drawings. The work includes the overall form
as well as the arrangement and composition of spaces
and elements in the design, but does not include indi-
vidual standard features.” (Emphasis added.)

17 U.S.C.A. 8 102(a) gives direct copyright protec-
tion of architectural works: “Copyright protection sub-
sists ... inoriginal works of authorship[.] Works of au-
thorship include ... architectural works.”

17 U.S.C.A. § 120 gives an out to people wanting
to make pictorial representations of an architectural
work, and to an owner who may wish to alter or de-
molish the work:

(a) Pictorial representations permitted.—The copy-
right in an architectural work that has been con-
structed does not include the right to prevent the
making, distributing, or public display of pictures,

paintings, photographs, or other pictorial represen-
tations of the work, if the building in which the
work isembodiedislocated in or ordinarily visible
from a public place.

(b) Alterations to and destruction of buildings.—
Notwithstanding the provisions of Section 106(2),
the owners of a building embodying an architec-
tural work may, without the consent of the author
or copyright owner of the architectural work, make
or authorizethe making or alterationsto such build-
ing, and destroying or authorize the destruction of
such building.

Now we know that federal law will give an architect
copyright protection, at least as far as making sure that
both the plans and the building itself get copyright pro-
tection. So now the question arises, how far can some-
one go in modifying a design to escape the clutches of
Architectural Works Copyright Protection Act? That de-
pends on how “substantially similar” the allegedly pur-
loined design and the original oneare. Thelatest expres-
sion of that issue is the 2002 case of Sturdza v. United
Arab Emirates.®

This case involved a dispute between two architects,
one of whom, Elena Sturdza, accused the other, Angelos
Demetriou, of stealing her design for an embassy for the
United Arab Emirates. In 1993, the UAE held a compe-
tition for the architectural design of a new embassy and
chancery building that it planned to building in Wash-
ington, D.C. It provided competitors with a “program
manual” detailing requirements for various aspects of
the design. The manual indicated that the UAE sought a
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“ modern, sophisticated multi-usefacility expressing the
richness and variety of traditional Arab motifs.”

Sturdzaand Demetriou both submitted designs. A jury
comprised of architects and civil engineers judged the
competition entries, and in late 1993, the UAE informed
Sturdza that she had won.

Sturdzaand the UA E then began contract negotiations,
exchanging eight contract proposals over the course of
the next two years. Over the course of the three years
following the announcement that she'd won, the UAE
asked Sturdza to make a number of changes in the de-
sign. At the conclusion of all of thiswork, according to
Sturdza' s lawsuit, the UAE then decided not to sign the
architectural services agreement with her, and broke off
its contacts with her. This all took place in late 1996.

In late 1997, Sturdza learned that the UAE had pre-
sented an embassy design to the National Capital Plan-
ning Commission. Visiting the Commission and obtain-
ing acopy of thedesign, Sturdzadiscovered that not only
was it Demetriou’s design, but also that it differed from
his 1993 competition entry and, according to Sturdza,
“copied and appropriated many of the design features
that had been the hallmark of her design.”1°

Sturdza filed suit in the U.S. District Court for the
District of Columbia against both the UAE and
Demetriou and claimed, among other counts, violation
of copyright. The lower court threw the matter out on a
summary judgment motion, finding that there were
enough differences between the Demetriou design and
the Sturdza design to make it unlikely that any court or
jury could find that any copyright protection was
breached. Sturdza appealed, and found a more sympa-
thetic appellate court.

The appellate court gave an excellent summary of the
“substantial similarity” test that is surely going to be
important in deciding the Hablinski matter, and ahost of
others that have now been brought around the country:

To prevail on a copyright claim, plaintiff must
prove both ownership of avalid copyright and that
the defendant copiesorigina or ‘ protectible’ aspects
of the copyright work. [Citations omitted.] The
plaintiff must show not only that the defendant ac-
tually copied the plaintiff’s work, but also that the
defendant’s work is ‘substantially similar’ to
protectible elements of the plaintiff’s work. [Cita-
tions omitted.] ...

Thesubstantial similarity inquiry consistsof two
steps. The first requires identifying which aspects
of the artists work, if any, are protectible by copy-
right. “[N]o author may copyright facts or ideas.
The copyright is limited to those aspects of the
work—termed ‘expression’—that displays the

stamp of the author’s originality.” [Citation omit-
ted.] Using Shakespeare as an example, Judge
Learned Hand explained the distinction between
protectible expression and unprotectible ideas:

If Twelfth Night were copyrighted, it is
quite possible that a second comer might
so closely imitate Sir Toby Belch or
Malvolio asto infringe, but it would not be
enough that for one of his characters he cast
ariotous knight who kept wassail to the dis-
comfort of the household, or avain and fop-
pish steward who became amorous of his
mistress. These would be no more than
Shakespeare's “ideas” in the play, as little
capable of monopoly as Einstein’s Doctrine
of Relativity, orllDarwi n’'stheory of the Ori-
gin of Species.

The appellate court described another aspect or por-
tion of the architectural ideas that were not protected ei-
ther: “ Also relevant to this case, copyright protection does
not extend to what are known as ‘scénes a faire, i.e.,
‘incidents, characters, or settings which are as a practi-
cal matter indispensable, or at least standard, in the treat-
ment of agiven topic[.]’“1?

The court continued its explanation:

Once unprotectible elements such as ideas and
scenes a faire are excluded, the next step of the
inquiry involves determining whether the allegedly
infringing work is “substantially similar” to
protectible elements of the artist’swork. “ Substan-
tial similarity” exists where “the accused work is
so similar to the plaintiff’s work than an ordinary
reasonable person would conclude that the defen-
dant unlawfully appropriated the plaintiff’'s
protectible expression by taking material of sub-
stance and value.” [Citation omitted.] Substantial
similarity turns on the perception of the “ ordinary
reasonable person” or “ordinary observer” [Cita-
tion omitted.]*

At this point in the opinion, the Sturdza court was fo-
cusing on trying to enunciate a test of what goes to the
essence of what is protectible. If ideas in generic ele-
ments of an architectural design aren’t, thenwhat is?And
perhaps more importantly, who would bein aposition to
make that decision? Here is what the court had to say:

The substantial similarity determination requires
comparison not only of the two works' individual
elementsin isolation, but also of their “overall ook
andfed.” [Citation omitted.] “[A]nalegedly infring-
ingwork isconsidered substantialy similar to acopy-
righted work if the ordinary observer, unless he set
out to detect the disparities, would be disposed to



overlook them, and regard their aesthetic appeal as
the same.” [Citation omitted.] Put another way,
“[t] hetouchstone of the analysisisthe overall simi-
larities rather than the minute differences between
thetwo works.” [Citation omitted.] Considering the
works as awhole is particularly important because
protectible expression may arise through the ways
in which artists combine even unprotectible ele-
ments. For example, while color is not protectible,
the manner in which an artist “ selects, coordinates,
and arranges’ color may be.*

So now weknow that caselaw indicatesthat the analy-
sisisto be done based not on differences, but similari-
ties. So what generic ideas did the Surdza court throw
out in getting to the point of whether Sturdza had a
protectable interest?

The district court ... “filter[ed] out” those ele-
mentsof Sturdza'sdesign it viewed asunprotectible
ideas: “domes, wind-towers, parapets, arches and
Islamic patterns.” [ Citation omitted.] According to
the district court, Sturdza's expression of these el-
ements, but not her use of them, is protectible. We
agree with this aspect of the district court’s deci-
sion. In and of themselves, domes, wind-towers,
parapets, and arches represent ideas, not expres-
sion. [Citationsomitted.] ... Particular shapes such
as diamonds or circles that comprise a given pat-
tern, however, do not constitute ideas.1®

Proceeding item by item, the district court then me-
ticulously compared how the concepts of domes, wind-
towers, parapets, arches and decorative patterns (referred
toby thedistrict court as“Idamic” patterns) are expressed
in the two designs. At the level of protectible expres-
sion, the district court concluded, the designs were de-
cidedly different. But the Court of Appeals disagreed:

Here we part company with the district court.
Although we agreethat Demetriou’sdesign differs
from Sturdza's, we think the district court over-
looked several important respects in which
Demetriou’s design expresses particular architec-
tural concepts quite similarly to Sturdza's. We also
seesignificant similaritiesinthe* overall look and
feel” of the two designs. . . .

We begin with the ways in which Demetriou’s
expression of architectural concepts mirrors
Sturdza's. Consider the domes. Although we agree
that Demetriou’s dome differs from Sturdza's in
some respects—Demetriou’s is opague and posi-
tioned toward the front of the building, while
Sturdza's rises directly over the building's central
section andismade of “glasg],] ... alowinglightin

through the pattern,” [citation omitted]—in other
respects, Demetriou’s dome appears quite similar.
Viewed from the front, both domes appear to rise
from the center and toward the front of the build-
ings. Both domesriseto essentially the same height,
correspond in width to the buildings' midsections,
and taper gently upward to a point. Although the
domes have different decorative patterns, the pat-
terns create a Similar effect. Sturdza encircles her
dome with three bands of pointed arches, largest at
the dome’ sbase and becoming progressively smaller
toward its top. Her arches' decreasing size and
pointed shape create afedling of upward movement
from the dome’s base towards its top. Demetriou
creates a similar effect by covering his dome with
diamonds whose upper points correspond with
Sturdza's pointed arches and that (like Sturdza's
arches) becomeprogressively smaller toward thetop
of the dome. Finally, Sturdza gives her domes a
ribbed effect by raising the edges of the archesabove
the dome's surface; Demetriou creates asimilar ef-
fect by accenting his diamonds’ edges.®

Thisisamouthful at best, and a very vague and am-

biguous standard at worst. It does not really give an ar-
chitect a “safe harbor” to know when and how his de-
signs and plans are protected. However, the one thing
that the Act does is give the architect some tremendous
damages ammunition. Asarecent National Law Journal
articleindicated, damages awardsin these kinds of cases
can be substantial:

Defendants can get slanmed because the law al-
lows for statutory damages, designed to deter fu-
ture infringement, as high as $100,000 for willful
violations. Damages add up when they include dis-
gorged profits from the copycats.

Take, for example, the $1.5 million dollar settle-
ment in Humphries. The architectural fee would
have been only a couple of hundred thousand dol-
lars ... factoring in the profits of alarge, high-end
rental property takesthe potential damagesinto the
tens of millions.. . .

The prospect of taking a heavy hit is what
prompts most defendants to settle].]

The damages awards, though, are more substantial

when a tract or mass builder misappropriates a set of
plans and then replicates it on a mass basis. The Na-
tional Law Journa article discusses in brief the signa-
ture case, Kipp Flores Architects, LLC v. Sighature
Homes, LLC.8 Asthe article put it:

Before the 1990 law, building plans could be copy-
righted becausethey weredrawings... Thebuildings



they depicted could not be protected, however, be-
causethey were considered utilitarian. Now buildings
are no longer nearly functional, under the law. Dis-
putes over them are ending in multi-million dollar
verdicts. In September, aNorthfolk, VA jury awarded
$5.2milliontoanAustin, TX architectura firmwhose
designs were used by Virginia builders to construct
morethan 300 homes. . . Theverdictisbelievedto be
among the largest in architectural right cases, says
plaintiff’s co-counsel Louis K. Bonham, of counsel
a Houston's Rosenthal & Osha. The damages are
second only tothe $7.7 million awarded last year by a
Cdliforniajury in adispute over atruck stop’s floor
plan, Bonham says.*®

The Kipp Flores case involved a large architectural
firminAustin, Texasthat creates and generates plansfor
mass builders. They also take pains to copyright them;
the complaint in the Kipp Flores case went into great
detail specifying just how many copyrights had beenis-
sued on their plans.®

Thelawsuit went on to indicate that defendant Signa-
ture Homes and its co-defendant, Residential Concepts,
are homebuilders in Virginia. Kipp Flores typically li-
censes its architectural works on a “design fee plus re-
usefee” basis. Under thisarrangement, the customer ini-
tially acquires the right to build on the Kipp Flores plan
only once. If itisto bere-used, the customer must pay a
feetore-useit.

One of Kipp Flores customers, Residentia Concepts,
acquired the right to build the design only once, and then
to re-use it upon payment. Two of the principles of Resi-
dential Conceptsformed another entity, Signature Homes.
Signature tried to license some of Kipp Flores' architec-
tural works, and Kipp Flores agreed, but indicated that
thefeeswould be on the design fee plusre-use basis. Sig-
nature made theinitial design payment, but did not return
the contracts or make any subsequent payments.

Several years later, Kipp Flores was contacted by
counsdl for another Virginiabuilder, Commonweal th, and
learned that Signature had apparently willfully and/or
negligently claimed, falsely, that it (Signature Homes)
was the creator and sole owner of one of Kipp Flores
architectural plans, and was suing for infringement of
the copyright!

When Kipp Flores notified Commonwealth of the
existence of its copyright, Signature dropped its |awsuit
against Commonwealth and Residential Concepts settled
two other cases that they had apparently brought using
Kipp Flores' plans.?

Here, amass builder was copying and re-using mass
plansinviolation of an explicit agreement that the builder
and its predecessors had made with the architect to pay
both the initial use and the re-use fee. As the National

Law Journal article points out, the damages are not in-
considerable. The trial attorney, Louis Bonham, shed
further light on the point:

| don’t understand why a builder, who will pay a
6% sales commission, will not pay a $500.00 re-
use fee for a set of plans. Stock plans can actually
be bought for $1,500.00. Inacasethat | just worked
on in North Carolina, the builder of million dollar
plus homes obtained plans and photocopied them.
He smply could have just called to find out the
cost of are-use fee.

| think it is getting worse; anyone with apersonal
computer and a [computer-aided design] program
can take apromotional sketch and then put out a set
of working drawings—thisiscompletely illegal. The
jury awarded $5.25 million, but $6.25 million was
eventually paid, sincethe defendants <till had houses
indifferent stages of construction and werethusstill
infringing. A criminal copyright issue under [17
U.S.C.A. 8§ 506(c)] also would come up. If the mat-
ter had been agdjudicated, then if they keep doing it,
this raises the issues of criminal conduct.

The number of lawsuits against mass builders who
knowingly infringe on copyrights is increasing, too, as
word gets out of the existence of the Architectural Works
Copyright Protection Act and, in particular, the large dam-
agesthat are available to someone who pleads and proves
it. Not surprisingly, this has caused problems for insur-
ance carriers, too. Insurance carriers now are going to be
required to defend copyright claims arising from archi-
tectural plans. A December 2000 article in the Insurance
Industry Litigation Reporter lays out the facts and aso
clearly limnsthe ligbility that the carriers now face:

In August 1999, ... Kipp Flores Architects sued
Ryland in U.S. District Court for the Western Dis-
trict of Texas, contending that Ryland wrongfully
constructed and sold houses based on KFA's copy-
righted architectural plans. The complaint specifi-
cally alleged that Ryland used non-pictorial depic-
tions of KFA's copyrighted worksin its promotional
and advertising materials. KFA further alleged that
Ryland falsely claimed that it owned the blueprints
from which certain Ryland homeswere constructed,
when in fact they were owned by KFA, in viola-
tion of the Lanham Act, 15 U.S.C. Section 1125.

Ryland sought a defense against the underlying
action from its primary CGL carriers, Travelers
Indemnity Co. of Illinois and Lumberman’s Mu-
tual Casualty Co., shortly after the KFA suit was
filed. The carriersrefused to defend under the poli-
cies, and Ryland ultimately settled with KFA. In



August 2000, following settlement of the underly-
ing matter, Ryland filed the instant action, seeking
a declaration of coverage under the Travelers and
Lumberman’s policies.

... Judge Nowlin held that Ryland sufficiently es-
tablished a causal connection between the copyright
claimand its advertising activities, observing:

KFA specifically alleged that Ryland's ad-
vertisements and promotional materials—in-
dependent from the separate claims that
Ryland built homes based on KFA's copy-
righted plans—infringed on KFA's copy-
rights. Specifically, KFA alleged that the
advertising itself infringed on the copyrights
owned by KFA because the advertisements
were contained in the ‘non-pictorial depic-
tions' of the wrongfully appropriated copy-
righted architectural plans. Thus, the adver-
tisements and promotional materials in-
fringed KFA's copyright and did not merely
“expose” theinfringement. Accordingly, the
court finds that there is a causal connection
between the advertising activity azgd KFA's
claim for copyright infringement.

If architects can take advantage of abuilder’sinsurance
policy in obtaining a settlement or satisfaction of judgment
on an architectural works copyright claim, thisliability isa
tremendous incentive to the bringing of such litigation.

Other examples of the mass builder type of infringe-
ment lawsuits abound. For example, another high-pro-
fileaction, Humphreys & Partners, LP v. Gibraltar Prop-
erties, Inc.,% involved an interesting re-use of a novel
idea created by a large Texas architecture firm,
Humphreys & Partners, Architects. HPA and its princi-
pal, Mark Humphreys, gained national prominencefor a
particular style of multi-family housing known as*“The
Big House.” The “big house” style involves a number
(typically 6 to 10) of apartment or condominium unitsin
asinglestructure, but with the exterior features designed
and arranged so that the structure appears to be alarge,
upscale, single-family house, rather than ablock of apart-
ment or townhouse units. Typically, each unit has an
enclosed garage and an entry door at ground level, but
the features are arranged so that the structure appears to
have asingle front door and athree-car garage, and thus
appears to be a large single-family house rather than a
multi-family structure.?*

The Humphreys lawsuit had in it a great deal of spe-
cificsasto the degree and nature of Humphreys' attempt
to copyright HPA'sworks.? According to the complaint,
Gibraltar, adeveloper in Indiana, and Gibraltar Design,
itsin-house design firm, were working with another de-
velopment firm, Flaherty & Collins, in 1997. They
wanted to develop multi-family housing projects in the

Indiana market. They had Flaherty & Collins contact
Humphreys to express interest in the “big house” plans
and architectural details. Humphreys' representatives met
with Gibraltar and Flaherty and made a proposal. Dur-
ing that process, Humphreys tendered drawings depict-
ing the copyrighted works for demonstrative purposes.
Those drawings bore Humphreys' title block, seals, and
copyright legend.

According to the complaint, Gibraltar decidedto“sim-
ply steal HPA'sintellectual property and thereby deprived
HPA of therevenuesit would have earned from the cre-
ation and licensing of derivatives of the copyright
works.”?6 The complaint then went into great detail show-
ing the infringements and identifying the projects that
Gibraltar was building based on the “big house” plans.

Thelawsuit resolved with damages, including rentals
over the life of the asset as an additiona item; the in-
fringer was operating the properties as apartment com-
plexes. Witnesses saw the plaintiff’'s plans side-by-side
with the ones that an architect working for the defen-
dants was working on. The damages rendered the asset
essentially useless; no future income could be earned
unless it was transmitted on to the architects.?’

Thecommercia enforceability of thesetypesof copy-
rights cannot be overstated; Humphreys' “big house’
design isgaining notoriety al over the United States. In
a 1997 news story in Multi-Housing News, Humphreys
had more than ten of the " big house designs” under con-
struction from Florida to Nebraska, with more planned.
Quoting Humphreys, the articleindicated “ So far, amost
every single client hasasitethat is having difficulty be-
ing approved for multi-family,” said Humphries, noting
that the single-family look can help obtain approvalsin
communities opposed to multi-family.?

The expansion is not lost on Humphreys, either. In a
September 18, 2002 news article in the Los Angeles
Business Journal, Humphreys announced that it was
opening a regional office in Santa Monica, California
The planning and design problem that Humphries solved
both in Texas and Indiana apparently can be solved in
Cadlifornia, too.

What we have learned from this review of the activity
in the creation of and enforcement of the Architectural
Works Copyright Protection Act is that, while the law it-
self may be nebulous, the stakes are very high and judges
and juries are willing to give awards, nebulous standards
or not. The Act itself was designed to bring the United
Statesinto compliance with European standards under the
Berne Convention; most writersagreed that it did, at best,
an imperfect job of doing that. In particular, as an author
indicated in arecent law review article:

Under the AWCPA's provisions, the architect must
forgo the exclusive right to adapt her design, as



embodied in a building, in favor of the building’s
owner. Congress recognized that, to fully utilize
the built structure, a building owner must be able
to freely adapt and change the building. Conse-
guently, Congress gave building owners the right
to modify and to alter the building’s design, and
even to destroy the building, without the copyright
owner’s permission.?®

Congress has given architects a relatively simple,
straightforward form to follow to protect their copyrights.
It is embodied in a short, three-page circular entitled
“Circular 41—Copyright Claims and Architectural
Works,” available from the U.S. Copyright Office. The
form that it relies on, Form VA, is two pages long, with
two pages of instructions and a $30 fee. Whether the
architect isamass builder or adesigner of high-end cus-
tom homes, thiswould seem avery cheap priceto pay to
ensure the protection of designs from unauthorized use
and copying. In this arrangement, imperfect as it may
be, aremedy existsto protect the architect. With the pro-
liferation of abuse, the architects need it.

In the long run, though, if the architects don’t know
about their rights or lack the resources to enforce them,
they’ll be deprived of the essence of their livelihood—
reward for their creativity. This may be a sufficiently
unique situation, as unique as the ideas that spawned it,
for Congress and the courts to take a second look at this
problem to see if additional remedies exist to curb it.
Since architects generally do not have economic parity
with developers and builders, the system may have to
work harder here to balance the scales.
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