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OR PREFERENTIAL TREATMENT OF CHURCHES?
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Land use planning and religious freedom are at best
an awkward mix. Onerelies on scientific principles, the
other on an appeal to the emotions and hearts of people
who seek reassurance about their place in life and
existence in the world. Planners crave rationality and
order and a sense of cohesion. Add to that mix a bad
economy and, in many cases, adesperate need of revenue
and, in an already crowded world, the mix becomes
volatile.

What happens when a city needs money and can
generate it with tax revenue by inviting a “big box”
retailer to come in and build on land the city acquires
from a church? And also, what happens when a church
wants to expand itself or move into a residential
neighborhood and the city and the neighbors do not want
them to?

Examples of these problems are proliferating
everywhere now; they have brought into confrontation
the subject of religious freedom, land use planning, the
wish of alot of neighborsto maintain privacy, and all of

the benefits that come with low density, less traffic, few
parking problems, little noise and light pollution and a
clear sense of being left alone. How does the law and,
more importantly, government in general come to grip
with these opposing drives and try to resolve them? In
many cases, not very easily and not always successfully.

Thefirst of the major problems—how does a city get
more revenue when obtaining that revenue means
displacing achurch?—has been brought into sharp relief
by the very recent California case of Cottonwood
Christian Center v. Cypress Redevelopment Agency, a
federal district court case coming out of Orange County,
California. The facts themselves are relatively simple.
Asthe District Court itself put it:

This case is a dispute between the City of
Cypress... and the Cottonwood Christian Center...over
an 18 acre parcel of property. ...Cottonwood...seeks to
build achurch facility which would include a4,700 seat
auditorium and surrounding buildings for use in its
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ministries. After failing to get the appropriate land use
permits from the City, Cottonwood brought this action.
Cypress, on the other hand, wants the Cottonwood
property to be used as commercial retail space, with the
plan to place amajor discount retailer such as Costco on
the Cottonwood property. To thisend, the City has begun
eminent domain proceedings on the Cottonwood
property.*

Mike Berger, a noted land use attorney practicing in
LosAngeles, CA, put it, though, alot more colorfully in
an article in the Los Angeles Daily Journal, a legal

newspaper:

It's been awhile since the maxim about rendering
different things unto Caesar and God was first voiced,
but church and state seem to be duking it out on an
increasing basisthesedays. A current chapter isbrewing
in the Orange County community of Cypress, wherethe
City saysit will condemn 18-acres of vacant land that a
church planned to use for a large new facility so that it
can, instead, move another giant Costco outlet onto the
property.

From a municipality’s vantage point (except for
some of those quaint New England townships that want
toretaintheir historic flavor), big boxesrule. They bring
lots of customerswho spend lots of money and generate
lots of tax revenue. They bring traffic, too, but that is
seen as a trade-off, with the municipality happily
supplying the infrastructure for the ratable. Churches
also generate traffic, but no local revenue.

Thus, for a city, it's a no-brainer. Given a choice,
you make a home for the commercial outfit and tell the
churchmiceto pack it in. Whichisexactly what Cypress
has announced it will do. If the Church will not
voluntarily sell its land, then the City will invoke its
power of eminent domain and condemn the property.
This may prove to be an interesting fight. On the one
side are the City and Costco. On the other side is the
Cottonwood Christian Center. If not Goliath,
Cottonwood may be something more than little David,
as well. The congregation long ago outgrew the small,
700 seat facility it now occupies. Every weekend, 4000
parishioners attend six services at the facility.
Hundreds—sometimesthousands—are turned away. The
weekend after 9/11, an extra 2000 showed up.?

On the face of it, this would seem to be a black and
white, good versus evil, quintessentially American
dispute; big bad government is weighing in on the side
of big business and the “little guy” in this case here, the
little religious guy, is not getting a fair shake. A torrent
of editorials, one in particular from the Wall Street
Journal, would seem to agree. In a5/30/02 editorial, they
cast their eastern eye on California’s plight and framed
the problem in black and white terms:

Cypress and its city fathers are not bigots; they
simply insist that Cottonwood’s 17.9 acres are too
valuable as potential tax revenueto be allowed to remain
inthe hands of atax exempt church. But the whole point
of property rightsis that bureaucrats do not get to pick
and choose who owns what. Ditto for businesses such
as Costco, which should buy their land in the open market
instead of relying on local governmentsto seize ajuicy
location at below market prices.

The powers of eminent domain are tricky enough
when exercised for highways, schools or other public
uses. But when invoked on behalf of a private business
it represents the worst form of public collusion. Our
advice to Cottonwood is not to turn the other cheek.®

Thisis an easy position morally, to take, particularly
inlight of thefacts. Not surprisingly, though, Costco does
not want any part of it. Its President and CEO, Jim
Sinegal, responded in a counter-editorial:

In responseto your May 30th editorial . . . you fail
to ask Costo for our side of story. Had we been asked,
we could have pointed out that we are not a party to any
litigation and do not have a contract to buy any land in
Cypress, nor will we have until a judge or the parties
themselves resolve their dispute.

We were wrongly painted in a negative light. | am
resisting the urgeto fully defend our rolein this—it might
fill several pages detailing how you were misled and
how Costco is being falsely portrayed as the villain in
this dispute between the Church and City. | will simply
say that in 1999, before this Church, from aneighboring
town, bought 18-acresin Cypress, church officialswere
advised in writing by Cypress that this land was in a
redevelopment area, and it was designated for
commercial development, and it would be highly
unlikely that they would obtain permits for the planned
church.

The Church went ahead and bought the land
anyway, paying 14 million dollars cash, in a highly
speculative manner for any land devel oper, let alone for
a church. Now, a key commercial corner sits vacant,
frustrating the need of the City to increaseitstax baseto
support schools and other services, which was the
original reason for the redevelopment designation in
1990, and the Church claimsthat religiousfreedomisat
state.t

Cooler heads looking at the controversy, though, see
the problem in this case not as one rooted in a conflict
between church and state, but one of acity’s overzealous
application of afinding of a blighted areato give it the
justification to condemn the property and take it. This,
unfortunately, isat the heart of alot of land use decisions
acrossthe country, asis pointed out by Professor George
Lefcoe, of the University of Southern California School
of Law:



The whole problem is cities are in a mad race for
revenues. But redevelopment is not suppose to be used
for that. So in redevelopment, it is always Halloween.
Citieswear a“blight” costume to hide the ugly face of
tax dollars.®

In a personal interview, Professor Lefcoe expanded
on this point:

| am agreat fan of redevel opment. One of the problems,
though, isinstead of using it for planning, we useit asa
substitute. We wind up refereeing disputes between
devel opersand neighbors, rather than engaging in overall
planning . . . Thereis arush for tax increment and tax
revenues; everyone is bending over backwards to get
Costco. Thisis no one's idea of a contiguous use of an
area. ..

Churches have fought back, most recently with apiece
of litigation signed during the sunset period of President
William Clinton’s term, the Religious Land Use and
Institutionalized Persons Act of 2000 (RLUIPA). This
turned out to be an interesting piece of legislation; it
melded churches and prisoners in the same statutory
framework. Its first section (42 U.S.C.A. 8§ 2000cc) is
entitled “ Protection of land use asreligiousexercise’; its
second section (42 U.S.C.A. § 2000cc-1) is entitled
“Protection of religious exercise of institutionalized
persons.”

The relevant words of the Act itself are unusually
simple:

(1) General rule

No government shall impose or implement aland use
regulation in a manner that imposes a substantial
burden on the religious exercise of a person,
including areligious assembly or institution, unless
the government demonstratesthat imposition of the
burden on that person, assembly, or institution—

(A) isinfurtherance of acompelling governmental
interest; and

(B) isthe least restrictive means of furthering that
compelling governmental interest.®

The Act goes on to attempt to implement an equal
protection clause:

No government shall impose or implement aland use
regulation in a manner that treats a religious
assembly or ingtitution on lessthan equal termswith
anonreligious assembly or institution.”

Andfinally, the Act appearsto try to protect churches
from being excluded from a community:

No government shall impose or implement aland use
regulation that—

(A) totally excludes religious assemblies from a
jurisdiction; or

(B) unreasonably limits religious assemblies,
ingtitutions, or structures within ajurisdiction.®

TheAct has been criticized by scholars as“ sublimely
vague’ and just as vigorously touted by others:

Minority religions have amuch harder time of obtaining
approval for construction for a house of worship—and
for utilizing that place of worship in an important
religious way—than do majority religions. . . Minority
religions . . . are often least able to bear the financial
cost of the process and face an unsympathetic political
constituency. They fare significantly less well before
government boards having almost unchecked discretion
and an unsympathetic constituency. Accordingly, these
congregations are too often forced into the courts to
defend their free exerciserights. . .°

A somewhat ugly face on thiswhole problem isadded
by the fact that churches are abl e to rai se enough money
to hire attorneys to invoke this legislation; a cottage
industry hasarisen of lawyersready and willingto “carry
the torch” of religious liberty. The bigger question,
though, is, what happenswhen a church, perhaps guided
by areligious and missionary zeal, injects itself into a
land use controversy, seeking, inreality, special treatment
because of itsreligious status? How doesthe system cope
with what has to be denoted as an inherent imbalance?
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Professor Lefcoe makes the point, as do a lot of
scholars, that the Cottonwood case really has nothing to
dowiththechurchat all: “ Thisissimply away to generate
tax revenue; it depends more on the blight of an area
already taken into account . . .10

Interestingly, the judicial opinion on the topic saw it
exactly the same way:

Defendants advanced two interests for refusing to
grant Cottonwood a [Conditional Use Permit] and
condemning the Cottonwood Property—blight and
generating revenue for the City. Neither interest is
sufficiently compelling to justify burdening
Cottonwood's religious exercise.

“Blight” can constitute “an ‘esthetic harm.
[Citations.] The Supreme Court has held that esthetic
concerns are substantial governmental interests.
[Citation.] It is, however, only acompelling interest that
can justify burdening Cottonwood's religious exercise
rights. Moreover, it is evident that the refusal to grant
Cottonwood’s application for a CUP was not at all
premised on blight. The construction of a church on the
Cottonwood property would eliminate the blight.

A second problem with Defendants’ asserted
justification is that the evidence does not necessarily
support a finding of blight. Although the City asserts
that its 1990 determination of blight is conclusive, the
examination of local laws under the strict scrutiny
analysis requires not only that the governments stated
purpose is a compelling interest, but that it is aso a
genuinely-held purpose. [Citation.] A 12-year-old
determination of blight hardly seems compelling—
indeed, it did not compel the City to take action until
after Cottonwood purchased the Cottonwood Property.

[...]

Even if Defendants had compelling reasons to
burden Cottonwood'’s religious exercise, they must do
sointheleast restrictive means. Far from doing that, the
City has done the equivalent of using a sledgehammer
to kill an ant. Assuming that removing the blight from
the Cottonwood Property wasacompelling stateinterest,
the City could eliminate the blight simply by allowing
Cottonwood to build its church. The area would be
developed, would provide substantial community
services, and Cottonwood' sreligious exercise would not
be infringed.™*

Another equally aggravating problem, though, occurs
here, when cities simply deny the religious institution
the right to expand or modify their facilities, citing
neighborhood incompatibility, unlawful expansion of use,
or other environmental impact. In some ways, thisis a
more classic iteration of the problem. Interestingly,
though, with RLUIPA, the churches have anew weapon;
they can moveto thefront of thelineandinvokereligious
discrimination asareason why they cannot get abuilding

permit. While alittle lower-profilein the media, thisisa
much more common and widespread problem than the
Cottonwood one. Not surprisingly, as with many issues
involving religions, the parties are very polar. Probably
the most high-profile proponent of abusing RLUIPA to
allow religiousinstitutions of preferenceisthe non-profit
organization of the Beckett Fund for Religious Liberty
located in Washington, D.C. Its two lead attorneys,
Anthony Picarello and Roman Storzer, arelisted aseither
amicus or lead counsel on many of the cases invoking
RLUIPA’s provisionsin this context around the country.
They have written an editorial, posted on a genera law
website known as“FindLaw,” that summarizes how they
look at the zoning process as it is applied to religious
institutions:

Zoning officials have a nasty habit: When
confronted with areligious freedom claim from ahouse
of worship, they reflexively assure the public and the
press that the case is merely a “land use dispute” This
assertion isalmost never correct, but it isfrequently made
nonetheless.

Why do zoning officials repeat this mantra? It
might seem to be a shrewd, concerted media strategy
designed to distract attention from what is really a
prohibition on religious exercise. (After al, zoning
officialsoften rely on their well-funded |obbying groups,
ranging from the National League of Cities to the
American Planning Association, for coordinated advice
on mediarelationsand other issues of common concern.)
However, our experience on these cases suggest that the
typical reaction of zoning officialsisless deliberate and
more a matter of culture, a shared, pernicious mindset.

In short, zoning officials have grown too
accustomed to operating with virtual impunity in their
own municipal fiefdoms. As they see it, so long as the
case falls within the sacrosanct category of “land use
dispute,” they are acting within the realm of their
legitimate authority and need not fear running afoul of
the Constitution.

Thereality isfar different. Sincevirtually the dawn
of zoning in the early Twentieth Century, zoning laws
and officials have been subject to various constitutional
limitations, including those that protect religious
freedom. Because zoning officials so often forget this
basic fact—wilfully or otherwise—Congress recently
passed [RLUIPA] as a helpful reminder.*2

Inapersonal interview, Roman Storzer talked at some
length about hisrole as an attorney in land use cases:

Thisisanew areaof law. What rights do churches have
to be free of certain land use regulations? . . . We see
ourselves as civil rights law lawyers, not land use
lawyers; we're concerned with problemswhere children
areforbiddento bring Biblesto school; we are concerned



with problems where churches or synagogues are
forbidden from putting up menorahsin towns; we have
clients that are bigger churches, but they aren’t typical
as bigger churches usualy have political power; the
smaller churches don’t.3

Mr. Storzer goes on to point out that, under the
Cottonwood opinion, the strict scrutiny standard of review
has to be applied whenever RLUIPA is invoked. The
opinion in Cottonwood itself would seem to agree:

aimed at land use decisionsand personsin jailsor mental
facilities. [Citation.] Second, application of RLUIPA is
limited to casesthat affect federally financed programs,
interstate and foreign commerce or caseswheretheland
use decisions are part of a system of “individualized
assessments.” [Citation.] By limiting RLUIPA in this
way, Congress has acted primarily pursuant to its power
under the Spending and Commerce Clauses, [citations].
Only application of RLUIPA to “land use regulation[s]
or system[s] of land use regulations, under which a

RLUIPA provides a strict scrutiny standard of
review for land use cases....

RLUIPA isthe most recent in a series of tugs and
pulls between Congress and the Supreme Court to define
the scope and extent of the Free Exercise Clause. In
[Employment Div., Dept. of Human Resources of
Oregonv. Smith, 494 U.S. 872, 110 S. Ct. 1595, 108 L.
Ed. 2d 876 (1990)], the Supreme Court rejected a long
history of Free Exercise Clause jurisprudence that
required strict scrutiny of any state action that
substantially burdened religious freedom. [Citations.]
Instead of thetraditional strict scrutiny test, the Supreme
Court determined that the adoption of aneutral, generally
applicable law did not violate the free exercise clause
regardless of its potential effects on religious exercise.
[Citation.]

The decision in Smith set off significant controversy. In
response, Congress passed and President Clinton signed
the Religious Freedom and Restoration Act of 1993
(RFRA) . ... Acting pursuant to the Enforcement Clause
of the Fourteenth Amendment to the Constitution
[citation], RFRA wasdesigned to “restore the compelling
interest test as set forth in” [Sherbert v. Verner, 374 U.S.
398, 83 S. Ct. 1790, 10 L. Ed. 2d 965 (1963)] and
[Wisconsinv. Yoder, 406 U.S. 205, 92 S. Ct. 1526, 32L.
Ed. 2d 15 (1972)] Wisconsin v. Yoder, 406 US 205
(1972)]. 42 U.S.C. § 2000bb(b)(1). Thus, as far as
Congress was concerned, the Smith court’s “neutral,
generally applicable” jurisprudence was retired and
claims under the Free Exercise clause were to be
determined under the familiar strict scrutiny test.

The Supreme Court, however, had other ideas, and in
City of Boerne v. Flores, 521 U.S. 507, 536, 117 S. Ct.
2157, 2172, 138 L. Ed. 2d 624 (1997), the Court held
that RFRA was unconstitutional. The court determined
that RFRA exceeded Congress' enforcement authority
and was instead an attempt to expand the Constitution’s
substantive rights. Id.

Congressonce again acted. In July, 2002, Senators Orrin
Hatch, Republican of Utah and Edward Kennedy,
Democrat of Massachusetts, introduced RLUIPA in the
Senate. Gaining bipartisan support, RLUIPA
unanimously passed both houses of Congress and was
signed by President Clinton on September 22, 2000.
The jurisdictional underpinning for RLUIPA is distinct
from RFRA. First, RLUIPA only covers state action

government makes, or has in place formal or informal
procedures or practices that permit the government to
make, individualized assessments” comes under the
rubric of Congress' authority under the enforcement
clause of the Fourteenth Amendment. [Citation.] To the
extent that RLUIPA is enacted under the Enforcement
Clause, it merely codifies numerous precedents holding
that systems of individualized assessments, as opposed
to generally applicable laws, are subject to strict
scrutiny.#

Applying the strict scrutiny standard to land use
decisions involving churches definitely givesthem aleg
up; it allows reviewing courts to “second guess’ what a
land use body did involving them, whereas other land
owners have to accept the much lower standard of a
rational basis, i.e., if there was any rational basisfor the
land use body to decide the way they did, a court is
unlikely to interfere. Not surprisingly, this is an
enormously powerful weapon in the church’spocket. The
bigger question, though, is, to decide whether it isfair to
give churches special treatment as opposed to equal
treatment with everyone el se. There are anumber of very
recent cases across the country showing how the courts
are dealing with it.

One of the most hotly litigated cases comes out of the
Eastern District of Pennsylvania, the 2002 case of
Congregation Kol Ami v. Abington Township, resulting
in a published opinion on 10/16/02 by the U.S. Court of
Appeals for the Third Circuit.®

The Kol Ami case is aclassic case in the idiom of a
religious institution seeking to expand or modify a use
andinvoking RLUIPA'sprovisionsto doit. Congregation
Kol Ami is a reform Jewish synagogue that wants to
relocate to an 11-acre parcel in the mist of, asthe Third
Circuit put it: “A purely residential section of Abington
Township...in the Philadelphia suburbs, zoned R-1
residential under the township zoning ordinance.” 16

TheThird Circuit laid out the salient facts beautifully:

After the congregation entered into an agreement of sale
with the Sisters of Nazareth, the current owners of the
property, it sought zoning approval from the Township
Zoning Hearing Board (“ZHB") seeking either avariance
or a special exception, and alternatively for permission
to use the property as an existing non-conforming use.
When the congregation’s application was denied by the



ZHB, the congregation...filed suit in the District
Court...against the ZHB, Abington Township, its board
of commissioners and itsdirector of code enforcement .
. . seeking injunctive, declaratory and compensatory
relief for alleged civil rights violations pursuant to 42
U.S.C. § 1983. The complaint also alleged a violation
of the Religious Land Use and I nstitutionalized Persons
Act of 2000. . .

Central to the case are certain provisions of the
Abington Township zoning ordinance whose purpose,
under a 1996 amendment, is “to provide low density,
singlefamily, neighborhoods.” Under the ordinance, the
R-1 residential district only permits a handful of uses
by right: agriculture, live stock, single family detached
dwellings and conservation and recreation preserve.
Similarly, the ordinance only permits a handful of uses
by ‘special exception’, including a kennel, riding
academy, municipal complex, outdoor recreation,
emergency services, and utility facilities. The ordinance
does not permit churches or other religious institutions
in R-1, except thosethat arelegal, non-conforming uses,
even by special exception. Nor doesit allow amyriad of
other uses such as schools, hospitals, theaters and day
care centersin R-1 residential districts. These uses are,
however, permitted in other districtsin thetownship...”

During the preliminary litigation at thetrial stage, the
congregation moved for partial summary judgment on
its claim that the ordinance was unreasonable on its face
becauseit prohibited houses of worship from locating in
residential neighborhoods. The District Court granted the
motion and also granted injunctive relief, ordering the
ZHB to conduct hearings on the congregation’s
application for a special exception. The township
appealed, and asked for a stay of the injunction, but the
applications were denied. The ZHB held a special
exception hearing and concluded that the proposed use
would not “ adversely affect the health, safety and welfare
of the community” and that the use was* consistent with
the spirit, purpose and intent of the ordinance” TheZHB
therefore granted the congregation a special exception
and since that time, the township has also approved the
congregation’s land development plan. The township
pursued the appeal to the Third Circuit, running into
claims of mootnessin light of the ZHB’s act.

The Court of Appeals disagreed not only with the
mootnessissue, but a so with the District Court’shandling
of the application for injunction:

Under the ordinance, places of worship are not
among the uses that are permitted to apply for a special
exception. Such an omission is a de jure exclusion of
that use from the R-1 residential district. . . .

The District Court’s conclusion appears to be a blanket
determination that, as a category, places of worship
cannot be excluded from residential districts. In
combination with the court’s order requiring the ZHB

to hold aspecial exception hearing, the court functionally
altered the township’s ordinance in two ways. First, it
gave the ZHB authority it did not otherwise possess—
the authority to entertain arequest for aspecial exception
by aplace of worshipin an R-1 residential district. Prior
to the District Court’s order, the only means for a place
of worship to obtain permission to locate in the R-1
residential district was by way of a variance. By
permitting places of worship to apply for a special
exception, the District Court altered the standard of proof
that the congregation must meet in order to obtain
approval from the ZHB by removing the much more
onerous requirement that the congregation proved
“unnecessary hardship.”

[...]

Second, the court’s categorical determination that
houses of worship further the public interest open the
door for other places of worship to request the same
treatment—a special exception hearing in residential
zoneswherethey are currently excluded. Supreme Court
precedent is clear that the First Amendment prohibits
municipalities from applying their laws differently
among various religious groups. [Citations.] Further,
discrimination against a future similarly situated
religious land owner would be a clear violation of the
equal protection clause. [Citation.] As a result, the
District Court’sdetermination atered Abington’szoning
plan by giving the ZHB authority to grant a special
exception to places of worship in an R-1 residential
district not only in this case, but also in future situations
where aplace of worship seeksto locatein such adistrict.

These effects, which operate by virtue of the
precedent of the District Court’s opinion (unlessreversed
on appeal), impose a burden on the township...

The congregation makes much of the fact that the
District Court did not order the ZHB to grant the special
exception, but only required it to hold ahearing. That is,
because the ZHB’s determination to grant the special
exception is said to have been ‘voluntary‘, the
congregation submits that we do not have any power to
undue what has been ‘voluntarily’ done. We disagree.
This argument overlooks the fact that the ZHB was
compl etely without authority to consider the request for
a special exception absent the District Court’s order,
which compelled it to do so.%8

The Third Circuit sent the case back down to the
District Court for findings as to whether the religious
use was sufficiently similar to the residential usesin the
R-1 zone where the parcel islocated. The Third Circuit
“telegraphed its punch,” by adding this language:

We do however, offer some observations on that issue
should the District Court need to revisit it.
First, we note that there is no evidence of anti-
Jewish or anti-religious animus in the record. ..
Second, the facts of this case illustrate why
religious uses may be, in some cases, incompatible with



the place of “quiet seclusion.” When conducting its
comprehensive plan in 1992, the Township determined
that institutional uses, such as schools, churches and
hospital s, have distinctive requirements that would best
be addressed by placing them in particular districts.
Specifically, the township concluded that although these
entities " provide many benefits to the community,” they
also * have specific use, space and location requirements
which areinherently different from other land categories
... [and] necessitate[ | aseparate land use classification.”
[Citation.] To that end, the CS-Community Service
District was established to meet the particular needs of
churches and other institutions. [Citation.]

In view of the enormously broad leeway afforded
municipalities in making land use classifications. . . it
isstrongly arguablethat the township’sdecision to group
churches together with schools, hospitals, and other
ingtitutions is rationally related to the needs of these
entities, their impact on neighboring properties, and their
inherent compatibility or incompatibility with adjoining
uses. If so, the foregoing standard of review in land use
cases will be met....

Finally, we do not believe land use planners can
assume any more that religious uses are inherently
compatible with family and residential uses. [Citation.]
Churches may be incompatible with residential zones,
asthey “bring congestion; they generatetraffic and create
parking problems; they can cause the deterioration of
property valuesinaresidential zone. . ” [Citation.] Thus,
the District Court must refrain from making a blanket
determine that religious institutions are inherently
compatible, and, as argued by the congregation,
“essential to residential zoning.”*°

Interestingly, the Third Circuit appears to apply the
rational relation test, notwithstanding the invocation by
the Kol Ami plaintiffsof the RLUIPA violation. The Third
District also made clear in several placesin its opinion
that courts, in essence, are not supposed to interfere with
local land use decisions:

The Townshipinvokesthewell established principlethat,
in the federal Constitutional universe, federal courts
accord substantial difference to local government in
setting land use policy, and that only where a local
government’sdistinction between similarly situated uses
isnot rationally related to alegitimate state goal, or where
thegoal itself isnot legitimate, will afederal court upset
alocal government’s land use policy determination.?

Thisis apoint made by the lawyers for the township
and, in fact, some of the scholars as well. In a personal
interview, the lead attorney for Abington Township
indicated that she saw the application of RLUIPA in the
case as “violat[ing] states' rights; thisisthe last bastion
of local control. Other than federal fair housing law and
environmental laws, case law has given great difference

to local land use decisions and, more importantly, local
authority.” %

The same attorney, in an article published on
FindLaw’s website, reiterated the point:

[T]his federal take over of local land use control
constitutes an obvious violation of the Constitution’s
federalism. If land useisnot an inherently local concern,
then virtually nothing is. Second, RLUIPA also
constitutes an establishment of religion on the part of
Congress, for it systematically favors religious
organizations over their secular neighbors.??

The author goes on to point out that RLUIPA and its
contents were passed without the benefit of any input
from planners, land use officials, or neighbors of any
religious building. She is pretty vocal about it:

Violating the rule against the establishment of religion
by the federal government, both political parties knelt
before the altar of religious lobbyists. They refused to
ask the hard questions about RLUIPA, even after
repeated requeststo testify from groupslike the National
League of Cities.

As aresult, the hearing record relies on anecdotal
accounts of discrimination against religious buildings
and land use (there are precious few cases). It also fails
to make asubstantial inquiry into the negative secondary
affectsreligiousbuildingsand other religiousinstitutions
can rain down on their residential neighbors.

In effect, the members of Congress ignored every
homeowner in the county (asilent majority if there ever
were one) in favor of creating a more favorable climate
for religious buildings. Helping such uses is one thing;
but Congress went further—permitting religious land
ownersto ignore the obligation of every land user, to be
concerned about effects on neighbors.?

The proponents of RLUIPA really do not deny that.
For example, the Sidley Austin Brown & Wood law firm
manua on RLUIPA, entitled “Questions and Answers
About the Federal Religious Land Use Law of 2000,
recites the same facts:

At numerous committee hearings, prominent legal
scholars, religious liberty lawyers, and civil rights and
religious leaders testified about wide spread
discrimination and land use regulation and about how
Congress could constitutionally remedy such
discrimination. Inal, Congressheld six house committee
hearings and three senate committee hearings that
included discussions of religious land use concerns.?

The question is thus posed: If RLUIPA’s drafters did
not listen to the planners, the cities or the neighbors, how
were their concerns taken into account?



Courts wrestle with this issue now. Sidley Austin
Brown & Wood islitigating one in Ventura County, CA,
the Ventura County Christian High School v. City of San
Buena Ventura case.?®

That case involves a Christian high school leasing a
vacant high school property and beginning to install
modular classroom unitson theland for use. The Christian
high school attempted toinstall the modular unitswithout
getting a city use permit, and the city objected, refusing
them the right to do it. They filed an action, and in it
claimed aviolation of RLUIPA.

The court, however, saw the dispute not as areligious
exerciseviolation, but smply afailure of aland owner or
land user to comply with local zoning:

It appears that, without erecting different facilities (i.e.,
themodular units), Ventura Christian’suse of the property
may be a continuation of an existing use, and therefore
would not require a [Conditional Use Permit] . . .
However, when plaintiffs chose to install modular units
on the property, thiswas an expansion of their use of the
property, thereby requiring a CUP . . . The city has
provided the court with a number of CUPs that it has
issued to secular and religious entitiesfor the construction
of various structures, including modular unitson VUSD
property.

The evidence directly contradicts plaintiff's
allegation that several other private groups had erected
modular unitson leased school district land at |east eight
different locations, and had not been required to seek a
CUPtodo so... Inlight of the above, plaintiffs do not
appear to be very likely to succeed on the merits of their
claims, as the evidence does not indicate that they have
been placed on “less than equal terms’ with secular
entitiesinthecity . . . Theright of free exercise does not
relieve an individual of the obligation to comply with a
valid and neutral law of general applicability on the
ground that the law proscribes (or prescribes) the conduct
that hisreligion prescribes (or proscribes). (Employment
Div. v. Smith 494 US 872, 879 (1990)) . . .

Plaintiffs argue that their claims involve “hybrid”
constitutional rights, including the right to freedom of
religious exercise, “freedom of association and the right
to equal protection of the laws and due process’ . . .
However, in order to assert a “hybrid rights claim”, a
free exercise plaintiff must make out a“colorable” claim
that acompanion right has been violated—that is, “afair
probability” or a “likelihood”, but not a certitude, of
success on the merits. . . The court concluded suprathat
plaintiffs have not presented adequate evidence for the
court to find that they have been treated unequally under
the law. Further, plaintiffs have not provided the court
with authority that indicates that a neutrally enforced
zoning ordinance may violate the constitutional right to
freedom of association under the First Amendment.
Therefore, the court concludes that thisis not a“hybrid
rightsclaim” and strict scrutiny would beinappropriately
applied here.?

L ooking between the linesin thisopinion, it is clear that
the Ventura County court was not willing to give specia
deferenceto ardigiousingtitution when doing sowasgoing
to grant them privileges over and above what a secular user
of city property would have to do. A vaid public safety
argument was proffered by the city, too. When the high
school built the modular buildings, they apparently did not
do much to ensure the safety or freedom from nuisance of
or by the surrounding neighbors:

On September 12, 2002, Frank Nelson, civil engineer
who currently works for the city performed a “site
inspection” of the property, and made the following
observations regarding the installation of the modular
units: “Earth materials were moved from the high side
to the low side and this created steep slopes next to the
backyards of the homes [nearby]; grading and drainage
devices to [sic] not appear to have been engineered,
checked, permitted or inspected and as a result; and |
see no storm water treatment devicesat all. The existing
drainage devices that appeared to have been in place
since before the grading was done do not appear to have
been properly maintained . . "%’

So how is RLUIPA supposed to be applied? When is
the strict scrutiny test invoked and when is the more
relaxed rational relation test propounded in Smith
adequate? A recent federal district court casein San Jose
seems to indicate that, like Ventura County:

In order to show a free exercise violation using the
“substantial burden” test, the religious adherent . . . has
the obligation to prove that a governmental [action]
burdensthe adherents practice of hisor her religion...by
preventing him or her from engaging in conduct or
having areligious experience which the faith mandates.
This interference must be more than an inconvenience;
the burden must be substantial and an interference with
atenet or belief that is central to religious doctrine.?

The San Jose case involved, on stipulated facts, the
purchase by the San Jose Christian College of theformer
St. Louise Hospital property in the city of Morgan Hill
with theintent to usethissitefor its college campus. The
Christian college unsuccessfully applied to re-zone the
property for educational use; the site is not presently
operating asahospital, but isthe only sitewithin Morgan
Hill presently zoned for hospital use. Thecity denied the
re-zoning application and then asserted several basesfor
itsdecision, including both the city’s preference to retain
the existing hospital’s zoning as well as the applicant’s
failure to comply with the city’s CEQA-base re-zoning
application requirements.

The court in the San Jose case followed, in essence,
the Ventura County court’s reasoning:



[T]urning next to the RLUIPA claim, it too fails. Under
the Act, “no government shall impose or implement a
land useregulation in amanner that imposes asubstantial
burden on the religious exercise of aperson, including a
religious assembly or institution, unlessthe government
demonstrates that the imposition of the burden on that
person, assembly or institution—(a) isin furtherance of
acompelling governmental interest; and (b) is the least
restrictive means of furthering that governmental
interest.” [Citations.] In order to establish a primafacie
casethat RLUIPA has been violated, SICC must present
evidence that the city’s denial of the re-zoning
application “imposed a substantial burden” on the
“religiousexercise” of aperson, institution or assembly.
SJCC has failed to make this showing.?®

The San Jose case is on appeal; the Beckett Fund has
joined as an amicus on the plaintiff’s side, and the
American Planning Association has joined on behalf of
the City. Not surprisingly, the case is being widely
watched and, even though on appeal, has been quoted in
subsequent federal opinions.*°

Thedetritusof RLUIPA'spassageislittering the courts
now; it seemsthat when areligiousinstitution getsaland
use decision it does not like, it can invoke RLUIPA and
try to take the matter out of the hands of local land use
officials. Wasthiswhat RLUIPA'sframersintended? That
ishardto tell; the vagueness of the language and thelack
of input from municipalities, planners, and affected
neighbors probably resulted in a skewed piece of
legislation.

The bigger question, whether RLUIPA is
unconstitutional, though, remainsto bedecided. It isthis
author’s opinion that, if a lack of constitutionality is
found, it will be because of the very reverse of thereasons
that the law was probably passed for; it grants an undue
preference to religious institutions and discriminates
against neighbors and others affected by that preference.
The vagueness of the law will undoubtedly contribute to
itsdemise, if infact that demisetakes place. Thevoltility
of the question, though, guaranteesthat it will belitigated
with the same vigor and, asthe reader can see, acrossthe
entire country until, most likely, the United States
Supreme Court takes the issue up. In the meantime,
municipalitieswill now haveto tread more carefully when
they encounter a land use challenge from a religious
institution.

Costco will most certainly have suffered, as did Wal-
Mart and other “big box” retailers, negative public
reaction and criticism from what appeared to be an event
that they had little to do with: the City of Cypress’ naked
attempt to perform aland grab for its own benefit. The
vast majority of the RLUIPA cases, though, are not so
black and white and will be alot harder to resolve.
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RECENT CASES

Massachusetts Court Finds Continuing Obligation
to Provide Affordable Housing Units under
Comprehensive Per mit

In Zoning Bd. of Appeals of Wellesley v. Ardemore
ApartmentsLtd. Partnership, 436 Mass. 811, 767 N.E.2d
584 (2002), the Supreme Judicia Court of Massachusetts
held that the owner of a 36-unit apartment buildingin an
area zoned as a single-family district had a continuing
obligation to make some of the apartments available at
below-market rents where permission to build the
complex had been secured under the state’s
comprehensive permit statute.

Asexplained by the court, a comprehensive permit is
available under the Massachusetts statute only when
proposed housing is subsidized by the federal or state
government “under any program to assist the construction
of low or moderate income housing.” In this case, the
owner had been able to obtain a comprehensive permit
because construction financing had come from state
agencies under the “ State housing assistance for rental
production program.” 767 N.E.2d at 586.

The court ruled that the owner could not escape its
obligation to provide affordable housing under the
comprehensive permit merely because of the passageof time:

We conclude that, where a comprehensive permit
itself does not specify for how long housing units must
remain below market, the Act requires an owner to
maintain the units as aff ordablefor aslong asthe housing
is not in compliance with local zoning requirements,
regardless of the terms of any construction subsidy
agreements. . . . By receiving permission to build amulti-
unit apartment building in violation of local zoning laws
the owner received—and continues to receive—a great
benefit. We see nothing in the Act to suggest that the
Legidlature intended to overridelocal zoning autonomy
only to create a fleeting increase in affordable housing
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stock, leaving cities and towns vulnerable to successive
zoning overrides, and the issuance of a never-ending
series of comprehensive permits.

Id. at 587-88.

New Jersey Court Examines Preemptive Aspect of
Right to Farm Act

In Township of Franklin v. Hollander, 172 N.J. 147,
796 A.2d 874 (2002), the Supreme Court of New Jersey
held that the state Right to Farm Act “ preempts municipal
land use authority over commercial farms” The court
then proceeded to examine the intricate relationship
between commercial farming activities, which are
governed by the Right to Farm Act, and local zoning and
land use ordinances enacted pursuant to the Municipal
Land Use Law.

Under the Right to Farm Act, primary jurisdiction over
disputes between municipalities and commercia farms
rests with the County Agricultural Boards (CABs) and
the State Agricultural Devel opment Committee (SADC).
However, the court explained, “the authority of the
agricultural boards is not unfettered when settling
disputesthat directly affect public health and safety.” 796
A.2d at 877. In such cases, “the boards must consider
the impact of the agricultural management practices on
public health and safety and temper their determinations
with these standardsin mind.” Id.

The court elaborated at some length:

Asageneral rulethe threshold question will be whether
an agricultural management practiceisat issue, inwhich
event the CAB or SADC must then consider relevant
municipal standardsin rendering itsultimate decision. .
. . There will be those cases where the local zoning
ordinance simply does not affect farming. There will be
other disputes where, although the ordinance has a
peripheral effect on farming, it implicates a policy that
doesnot directly conflict with farming practices. In such
cases greater deference should be afforded to local
zoning regulations and ordinances. Even when the CAB
or SADC determines that the activity in question is a
generally accepted agricultural operation or practice[,]
the resolution of that issuein favor of farming interests
does not vest the board with awide-ranging commission
to arrogate to itself prerogatives beyond those set forth
in the Act. The boards must act in a manner consistent
with their mandate, giving appropriate consideration not
only tothe agricultural practiceat issue, but alsoto local
ordinances and regulations, including land use
regulations, that may affect the agricultural practice.

796 A.2d at 877-78.

The court stated that “a fact-sensitive inquiry will be
essential in virtually every case” 796 A.2d at 878.



“Agricultural boards will have to deal with an array of
mattersthat are within thetraditional jurisdiction of local
authorities such as hours of operation, lighting, signage,
ingressand egress, traffic flow, and parking, to namejust
afew.” 1d. The court concluded:

We recognizethat the task before the agricultural boards
iscomplex. Agricultural activity is not always pastoral.
The potential for conflict between farming interests and
public health and safety exists. Nevertheless, we repose
trust and discretion in the agricultural boards to decide
carefully future disputes on a case-by-case basis and to
balance competing interests. We are confident that the
boards will conduct those proceedings and reach their
determinations in good faith, cognizant that the
benchmark for those decisionsis the understanding that
government has an obligation to deal forthrightly and
fairly with property owners and their neighbors.

Id.

Ohio Court Orders Compensation for Temporary
Taking, Among Other Issues

The Supreme Court of Ohio answered various
guestions about takingslaw in that statein aquirky case,
State ex rel. Shemo v. Mayfield Hts., 95 Ohio St. 3d 59,
2002-Ohio-1627, 765 N.E.2d 345 (2002). As an initia
matter, the court held that its two-pronged takings test,
based on the U.S. Supreme Court’s Agins decision, is
“digunctive” when the caseinvolvesan as-applied takings
claim. In other words, “a compensabl e taking can occur
either if the application of the zoning ordinance to the
particular party is constitutionally invalid, i.e., it does
not substantially advance legitimate state interests, or
denies the landowner all economically viable use of the
land.” 765 N.E.2d at 350. The Ohio court acknowledged
that its prior decisions had caused some confusion on
this issue among the lower state courts. “Although in
previous cases we have applied the test in a conjunctive
fashion, those cases involved merely challenges to the
constitutionality of [zoning] ordinances and did not
involvetakingsclaims. . . . Wenow clarify that satisfaction
of either prong of the Aginstest establishesataking.” Id.

In the Shemo casg, it was undisputed that the property
at issue had been subject for several yearsto single-family
zoning classifications that did not substantially advance
legitimate state interests. Therefore, the court held that a
compensable temporary taking had occurred, eventhough
the property owners did not prove that they had been
deprived of all economically viable use of the property.

The court compl etely rejected the city’sargument that
there could be no taking because the single-family
residential zoning existed at the timethe ownersacquired
the property. Referring to the Palazzol o decision, the court
stated, “The United States Supreme Court recently
rejected a similar argument that a purchaser or a
successive title holder is deemed to have notice of an

earlier-enacted land restriction and is barred from
claiming that it effects ataking[.]” 765 N.E.2d at 352.

The court also held that invalidation of the ordinances
asapplied to the property at issuedid not relieve the City
of its duty to compensate the property owners for the
temporary taking. The court found that compensation for
anine-year period was required under First English.

Finally, the court dismissed the city’s argument that

res judicata barred the takings claim because the claim
could have been asserted by the property ownersin an
earlier declaratory judgment action brought against
the city:

Respondents are correct that res judicata generally bars
litigation of all claims that either were or might have
been litigated in afirst lawsuit. [Citation omitted.]
Unlike other judgments, however, and consistent with
the persuasive weight of authority, a declaratory
judgment is not res judicata on an issue or claim not
determined thereby even though it was known and
existing at the time of the original action. [Citation
omitted.] Thus, adeclaratory judgment determines only
what it actually decides and does not preclude other
claims that might have been advanced. Therefore, [the
owners'] failure to raise their takings claim in their
previous declaratory judgment action does not bar their
takings claim in this mandamus proceeding.

Id. at 355.

Ohio Manufactured Housing Statute Invalid under
Home Rule Law

The Supreme Court of Ohio struck down a state
manufactured housing statute because it violated the
Home Rule provision of the Ohio Constitution. Canton
v. State, 95 Ohio St. 3d 149, 2002-Ohio-2005, 766 N.E.2d
963 (2002). The statute generally prohibited
municipalities from restricting the location of
manufactured homesin zoneswhere single-family homes
were permitted. The statute al so contained an exception
that allowed private landownersto prohibit manufactured
homes by incorporating restrictive covenants into their
deeds. The statutory prohibition and the statutory
exception were both challenged in adeclaratory judgment
action by the City of Canton, which argued that itshome
rule powers were infringed by the statute.

The court began by noting that municipalitiesin Ohio
derivetheir powers of self-government directly from the
Ohio Constitution. The court then held that astate statute
takes precedence over a conflicting municipal police
power ordinance only if the statute is a “general law.”
The court then applied a four-part test, and concluded
that the statute was not a general law for purposes of
home-rule analysis.

First, the court found that the statute was not part of a
“statewide and comprehensivelegidative enactment.” 766
N.E.2d at 968. The court found that “the state does not
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have a statewide zoning scheme, nor does the state have
a comprehensive plan or scheme for the licensing,
regulation, or registration of manufactured homes.” 1d.
Second, the court found that because of the exception
for restrictive covenants, the statute did not “apply to all
parts of the state alike and operate uniformly throughout
the state” The court stated that, “Although the state
maintains that the goal of the statute is to foster more
affordable housing across the state, the statute contains
an exception that wholly defeats the stated purpose. . . .
This exception provides suburban portions of the state
with newer housing devel opments the opportunity to opt
out . . . by incorporating restrictive covenants in their
deeds. . . . Thus, we hold that [the statutory provisions]
do not have uniform application to all citizensof the state,
and as such are not general laws.” Id. at 969.

Under thethird part of its“general law” test, the court
found that because of the exception for restrictive
covenants, the state statute could not be considered one
that “set[s] forth police, sanitary or similar regulations.”
Rather, the court characterized the statute as one that
“purportsonly to grant or limit the legislative power of a
municipal corporation to set forth police, sanitary or
similar regulations.” Id. Finally, the court found that the
statute failed the fourth part of the general law testbecause
it did not “prescribe a rule of conduct upon citizens
generally.” 1d. at 970. The crucial factor in thislast part
of the test was that “the statute applies to municipal
legislative bodies, not to citizens generally.” Id.

The court therefore held that the statute was not a
general law, and was in violation of the Home Rule
provision of the Ohio Constitution. The court stated that
“thisstatute, which attemptsto limit the ahility of political
subdivisions to zone their communities as they see fit,
strikes at the heart of municipal home rule: the orderly
planning of acity.” 1d.

NOTED IN BRIEF

A commercial AM radio station was not a public
utility for purposes of the Ohio statute that exempts
public utilities from zoning regulations. Washington
Twp. Trusteesv. Davis, 95 Ohio St. 3d 274, 2002-Ohio-
2123, 767 N.E.2d 261 (2002). The Supreme Court of
Ohiofound “very few characteristics’ that would qualify
the station as a public utility. “We do acknowledge that
the broadcast is available to the listening community
indiscriminately—that is, all interested listeners with
radios may receive the broadcast within the station’s
coverage area. But . . . there is no evidence of the extent
to which the community actually avails itself of that
service” 767 N.E.2d at 265. The court also found that
possession of an FCC license was not enough to
automatically qualify the station for the public utility

exemption. “While governmental regulation isonefactor
to be considered in the public utility analysis, that factor
alone does not render an entity a public utility.” 767
N.E.2d at 266. Examining other factors, the court found
“minimal evidence that Citicasters possesses attributes
typical of apublic utility.” 1d. The court stated that “the
service provided by Citicasters cannot be considered
essential to the general public. One cannot equate the
importance of this radio broadcasting service (which
consists of a self-determined format intermixed with
commercial advertising) with the essential nature of
services provided by traditional public utilities such as
electricity, gas, and local telephone services” Id. The
court also noted that “the public has no right to demand
or receive radio services, as it cannot require a radio
station to serveitsmarket or to broadcast in any particul ar
format. Moreover, Citicasters presented no evidence
beyond its FCC licensing to demonstrate that its
operations are conducted as amatter of public concern.”
Id.

A city violated Washington statutory law when it
required, asacondition for subdivision plat approval,
that a devel oper makeimprovementsto an existing street
bordering the proposed subdivision. Benchmark Land Co.
v. City of Battle Ground, 146 Wash. 2d 685, 49 P.3d 860
(2002). The Supreme Court of Washington held that the
condition wasinvalid under state law because it was not
supported by substantial evidence. The court said, “The
required expenditure for street improvements was not
directly related to the traffic generated by the
development. . . . Rather the required improvements
would relieve a preexisting deficiency. In addition, the
traffic studiesfound that the subdivision would havelittle
to no impact on safety and operations on the section of
the roadway Benchmark was required to improve.” 49
P.3d at 865. The court found it unnecessary to reach the
qguestion of whether the condition was also
unconstitutional.

Overrulingaprior decision, the Supreme Court of
Connecticut held that under the General Statutes, “ an
appeal may betaken to a zoning boar d of appeals by
any aggrieved party during aperiod established by arule
of that board, or if no such rule is established, within
thirty days of notice of the action from which appeal is
sought.” Munroe v. Zoning Bd. of Appeals of Town of
Branford, 261 Conn. 263, 802 A.2d 55, 60 (2002);
overruling Loulis v. Parrott, 241 Conn. 180, 695 A.2d
1040 (1997). The court emphasi zed that the statutory 30-
day period is triggered by notice of the zoning officer’'s
action, and not by the action itself. The court cited the
“fundamental principle” that “without notice that a
decision has been reached, the right to appeal from that
decision is meaningless.” 802 A.2d at 60.
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